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In the Court of Appeals of the District of Columbia 


No. 2142. 

Cuno H. Rudolph et al., Appellants, 

vs. 

William Peters. 


* a Supreme Court of the District of Columbia. 

Equity. No. 26807. 

Henry B. F. Macfarland, Henry L. West and John Biddle, 
Commissioners of the District of Columbia, Complainants, 

vs. 

William Peters and James Buckingham, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above entitled cause, to wit: 

1 Bill. 

Filed Jan. 12, 1907. 

In the Supreme Court of the District of Columbia. 

Equity. No. 26807. 

Henry B. F. Macfarland, Henry L. West, and John Biddle. 
Commissioners of the District of Columbia. 

vs. 

William Peters. Charles Peters, and .Tames Buckingham. 

The bill of complaint of Henry B. F. MacFarland, Henry L. 
West and John Biddle, as Commissioners of the District of Colum¬ 
bia. respectfully shows to the Court as follows: 

1. That the complainants are the duly constituted Commissioners 
of the District of Columbia, and, as such, and for and in behalf of 
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the District of Columbia, a municipal corporation created by Act of 
Congress, have the care, charge of and exclusive jurisdiction of all the 
streets, avenue.- and public roads in the said District, except such 
as are under the can* of the l nited States, and except such 
others as may he specially provided for by Congress, and they bring 
this suit for a mandatory injunction for the removal of the ob¬ 
structions hereinafter set forth. 

*2. That the defendants. William Peters and Charles Peters, citi¬ 
zens of the l/nited Mates and residents of the District of Co- 
*2 lumbia. and are sued in their own right as in the unlawful 
occupation of part of “Division Avenue/' now known as 52nd 
Street, Northeast between “B" and “F” Streets, one of the public- 
streets and roads of the District of Columbia outside the City of 
Washington, as hereinafter more fully stated, that the said "Divis¬ 
ion Avenue" or 52nd Street is under the exclusive jurisdiction and 
control of your complainants. 

3. That complainants do not know who the defendant, James 
Buckingham, is or where he is to Ik* found, but sue him in his own 
right ;is the holder of the legal title to certain property hereinafter 
described. 

4. Complainants show that one John W. Glennan. trustee, by a 
subdivision of part of the estate of George Sheriff, in the County 
of Washington. District of Columbia, which sub-division is now 
called “Linwood ' laid out certain streets which were dedicated to the 
District of Columbia as public highways forever, subject to the juris¬ 
diction and control of tin* authorities of the said District; that 
among the said street- was the said Division Street, or 52nd Street, 
having a width of twenty feet from and lying east of the division 
line established by the heir- of the said George Sheriff upon a divis¬ 
ion of the said Sheriff (‘state. Said subdivision and dedication of said 
Glennan are recorded in County Book 18, page 30. of the Survey¬ 
ors records of the District of Columbia and are prayed to be read as 
a part hereof. Copy of said plat and dedication are filed herewith 
marked ‘‘Exhibit. D. C.. No. 1 and made a part hereof. 

5. Your complainants further show that the defendant Charles 

Peters is in unlawful occupation of part of the said 52nd 
3 Street, northeast, between “B” and “F’’ Streets as follows: 

The frame house occupied by the said Charles Peters is 
located partly within the lines of the said Division of 52nd Street, 
a short distance north of B. Street: which location of the said house 
is shown on the plat tiled herewith marked “Exhibit, D. C.. No. 
2" and prayed to l>e read as a part hereof. The said plat also shows, 
in black, the lines of the said street as dedicated to public uses; that 
the defendant, William Peters, claims the ownership of said house. 

(>. That the said house occupied by the said Charles Peters pro¬ 
jects easterly into the said street front the west line thereof, from the 
front of lot one of the subdivision called “Lincoln , 1 ” for a distance 
of seven feet, thence the said building runs northwesterly in the said 
street a distance of twenty-five feet, thence westerly in the said street 
to the western line thereof one and one-half feet; all of the said 
distance being within the limits of the said street so dedicated to 
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public* uses as aforesaid. Said projections are shown upon a plat 
tiled herewith, which plat also shows the division line between the 
eastern and western parts of the Sheriff estate, said line being the 
western line of said 52 nd Street, and also shows the said street at 
and near the points of unlawful occupation and the width thereof. 
Said plat is marked “Exhibit D. (\. No. 3” and is prayed to he read as 
a part hereof. 

7. Complainants further show that the said W illiam Peters and 
Charles Peters are in possession of and have occupied and now 
occupy the said 52nd Street, between “IV and “F” Streets, 

4 for agricultural purposes, and that the said defendants have 
dug and plowed up the said street, planted crops thereon. 

tilled the same and gathered the fruits thereof, and are now plow¬ 
ing and tilling the same, claiming ownership thereof. 

S. Complainants further say that the said occupation of the said 
street by the said house and for agricultural purposes as aforesaid, 
is and has been unlawful and without authority; that the said de¬ 
fendants have no permit, and have had no permit, from the District 
of Columbia or any of it> officers. or from any other lawful authority, 
to possess, and occupy <>r use* the same for the purposes or in the 
manner aforesaid; but that such occupation, possession and use 
have been, and are. illegal, and constitute a trespass upon a public 
highway. 

9. Complainants further say that the said defendant, William 
Peters, claims the ownership of the said house and the portion of the 
said street so occupied and tilled as aforesaid, but that on the 20th 
day of September. 1894. the said William Peters, bv deed in fee, 
recorded in Book No. 195b. at page 31 et seq. of the land records 
of the District of Columbia which is prayed to be read as part hereof, 
conveyed lots 1 to 10 both inclusive of the subdivision of “Lincoln” 
being part of the estate of George Sheriff and shown on the com¬ 
plainants* exhibit No. 2 lying on the west side of said Division or 
52nd Street, to one James Buckingham, and the said property has 
continuously from the time of the said conveyance to the filing of 

the bill, and is now, assessed in the name of the said James 

5 Buckingham; that your complainants, through their agents, 
have made diligent efforts to find the said Buckingham, and 

lo ascertain In'* identity, hut have been unable to do so; that they arc 
informed that the said deed to the said Buckingham is a fictitious 
conveyance and that there is no such person in the Washington Di¬ 
rectory for 190 j. nor was in 1894 or 1895. 

10. That the maintenance and use of the said house upon Hie said 
street, as aforesaid, and the use of the said street for agricultural 
purposes, as aforesaid, involve an invasion of the right and duty of 
vour complainants in the care, charge and jurisdiction over the pub¬ 
lic street-, roads and avenues in the District of Columbia, and being 
encroachments upon a public thoroughfare, constitute a public nui¬ 
sance. 

Wherefore, the premises considered your complainants pray; 

1. That due process may issue from this Honorable Court directed 
to the defendants, William Peters, Charles Peters and James Buck- 
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ingham, requiring them to appear and answer the exigencies of this 
bill, but not under oath, an answer under oath being hereby ex¬ 
pressly waived. 

2. That the said defendants and each of them, be enjoined from 
further using or maintaining the said projection, or structure or any 
part thereof within the lines of the said Division or 52nd Street, 
Northeast, in the District of Columbia, and be required to remove 
the same therefrom: and that they and each of them, be enjoined 
from further using or occupying the said Division or 52nd Street, 
Northeast, in (he said District of Columbia for agricultural 
ft purposes, and from plowing and tilling the same. 

3. That the defendant. William Peters, discover, under 
oath, the identity of the said James Buckingham, his present post- 
office address and what consideration, if any, passed to him for the 
conveyance of the lots mentioned in paragraph 0 of this bill. 

4. For such other and further relief as may be proper. 

The defendants to this bill are William Peters, Charles Peters and 
James Buckingham. 

HENRY B. F. MACFARLAND. 
HENRY L. WEST, 

JOHN BIDDLE, 

Commissioners, I). C. 

E. H. THOMAS, 

Solicitor for Complainants. 

District of Columbia, ss: 

Henry B. F. Macfarland. Henry L. West and John Biddle, being 
dulv sworn, sav thev are the commissioners of the District of Colum- 

C- 4> • 

bia, and have read the aforegoing bill by them subscribed and know 
the contents thereof: that the matter- therein stated on their personal 
knowledge are true and those stated on information and belief, they 
believe to be true. 

HENRY B. F. MACFARLAND. 

HENRY L. WEST. 

JOHN BIDDLE. 

Subscribed and sworn to before me this ninth dav of October. HMM». 

[seal.] WILLIAM TINDALL. 

Notary Public, I). C. 


(Here follow plats marked Exhibits D. C. No. 2 A No. 3. pages 
7 and 8.) 
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9 A newer of Defendants William Deter* and Charles Deters. 

Filed Apr. 29, 1907. 

In the Supreme Court of the District of Columbia. 

Equity. No. 26807. 


Henry B. F. Macfarland, Henry L. West and John Biddle, 
Commissioners of the District of Columbia. 


William Peters, Charles 


vs. 

Peters ami James Buckingham. 


Tile joint and several answer of William Peters and Charles Peters, 


to the bill of complaint filed herein, respectfully states as follows: 

These defendants respectively, now and at all times hereafter, 
saving to themselves all manner of benefit or advantage of exception 
or demurrer that can or may he had or taken to the many errors, 
uncertainties, and imperfections in the said bill contained, for an¬ 
swer thereto, or to so much thereof as these defendants are advised is 
material or necessary for them to make answer, answering say: 

1. Thev admit that the complainants are the duly constituted 
Commissioners of the District of Columbia, but deny that they have 
the exclusive jurisdiction of all streets, avenues and public highways 
in said District. 


10 2. The defendants admit that thev are citizens of the 

United States, and residents of the District of Columbia. 
They admit that they are in the lawful occupation of land which has 
in part been improperly undertaken to be includ^l in so called 
“Division Avenue”, but deny that the Commissioners, or anyone on 
their behalf, or by their instructions, had any lawful right to so 
designate the said property as “Division Avenue'’, or to in any way 
connect the said property with the said “Division Avenue’’. 

3. The defendants neither admit nor deny the knowledge of the 
complainants as to who James Buckingham is. or as to where he is 
to be found, but deny that the legal title to the property, aforesaid, is 
in the said James Buckingham. 

4. The defendants neither admit nor deny that John W. Glenman 

%j 

laid out certain streets, which were dedicated to the District of Colum¬ 
bia as public hignways, subject to the jurisdiction and control of 
the authorities of said District, but they say that if this he material 
to this controversy, they call for strict proof of the same. They deny 
that 52nd street had a width of twenty (20) feet from, and lying 
east of the Division line established by the heirs of the said George 
Sheriff upon a division of the said Sheriff estate, and that if the said 
Division street, established in the manner aforesaid, has any con¬ 
nection with the property lawfully occupied by these defendants, 
they deny the right of such connection, and the right to have and 
cause such street to in any way interfere with the property com¬ 
plained of in the complainant’s bill of complaint. The defendants 
say that if said subdivision and dedication of the said Glennan 
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are recorded in book eighteen (1$) Page thirty of 

11 the Surveyor’s Record of the District of Columbia, and if the 
same is in relation to. or in any way connects, or interferes 

with the property occupied by these defendants, and complained of 
in the complainants’ bill, then the record was made without lawful 
authority, is erroneous, and is maintained upon the records against 
the protest of these defendants. 

5. The defendants deny that they are unlawfully occupying part 
of 52nd Street, between "B” ami “F” Streets, in any manner what¬ 
soever. The defendants also deny the correctness of the plat filed, 
and referred to, in this paragraph of complainant's bill, insofar as 
it relates to the property of these defendants. The defendant. Wil¬ 
liam Peters, admits that be is the owner of said house. 

6. The defendants deny that the house occupied by the -aid 
Charles Peters projects easterly into the said street from the west 
line thereof, from the front of lot one of the subdivision called 
'‘Lincoln’*, a distance of seven (7) feet. Defendants also denv that 
the said building runs northwesterly into the said street to any dis¬ 
tance whatsoever. Defendants deny that they occupy in any man¬ 
ner any part of the said street. The defendants deny the correctness 
of any plat exhibited as intended to involve tlie property of these 
defendants in anv wav. and the defendants denv the right of the 
said complainants to read said plat, in connection with their said bill, 
until the same shall have been proven to be correct in every par¬ 
ticular. 

12 7. Defendants deny that they are occupying 52nd street, 
between *‘B" and “F” Streets, for agricultural purposes, or 

for any other purposes, and deny that they have dug ami plowed 
up the said street, or planted crops thereon, or tilled the same, and 
gathered the fruits thereof, and they deny that they are now plowing 
and tilling the same. 

S. Defendants <tenv the occupation of the said street by said house, 
and for agricultural purposes, as aforesaid. They deny that they 
are in any way bound to nave a permit to till their own land. They 
deny that the occupation, possession, and use of their said land con¬ 
stitute a trespass upon a public highway, unless same be first proven 
to be a public highway. 

0. The defendants admit that William Peters claims the owner¬ 
ship of the said house. They also admit that about the 20th day 
of September. 1S94. the said William Peters did. by deed in fee. 
convey lots one (1) to ten (10). as alleged, to James Buckingham, 
but deny that the property, or any part of it. lies on. or extends into 
52nd Street. The defendant. William Peters, savs that he pavs 
taxes upon the property involved herein, and if the same is assessed 
in the name of James Buckingham, it is because this defendant’s 
deed has not been recorded. The defendants have no knowledge 
of the extent of the efforts made on behalf of the complainants 
to find said James Buckingham but say if this be material, they call 
for strict proof of the same. The defendants deny that the said 
Buckingham deed is a fictitious conveyance, and they neither admit 
nor deny the appearance of Buckingham’s name in the Washington 
Directories referred to. 
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1 •> 10. Defendants deny that the maintenance, and use of said 

house is upon the said street in any manner whatsoever, and 
they say that this being true, it cannot constitute an invasion of 
the right and duty of your complainants in the care, charge and 
jurisdiction over the public streets, nor can it constitute a public 
nuisance, nor can it constitute on encroachment upon a public thor¬ 
oughfare. and therefore their occupancy, and use of said land re¬ 
ferred to. does not in anv manner constitute an invasion of the 
right aforesaid, or encroachment upon a public thoroughfare, or con¬ 
stitute a public nuisance. 

Wherefore. Defendants humbly pray to be hence dismissed with 
their reasonable cost and charges. 

WILLIAM PETERS. 
CHARLES PETERS. 

WILTON J. LAMBERT. 

Solicitor for Defendant*. 

District of Columbia. ss: 

We do solemnly swear that we have heard read the answer by us 
subscribed, and know the contents thereof; and that the facts herein 
stated upon our personal knowledge are true, and those stated upon 
information and belief, wo believe to be true. 

WILLIAM PETERS. 

CHARLES PETERS. 


Subscribed and sworn to before me this 22nd day of April. A. I)., 
1907. 

WALTER S. T. BROWN, 


SKA L. 


Notarif Public, D. C. 


14 Exceptions to Answer. 

Piled May 1, 1907. 

In the Supreme Court of the District of Columbia. 

Equity. No. 26H07. 

Henry B. F. Macfarland et al. 

v. 

William Peters et al. 

Now come the complainants, by their solicitor, and except to 
the answer of the defendant William Peters to the original bill 
of complaint filed herein for that in paragraph nine of the said 
bill the said complainants allege on information and belief, that 
the conveyance made by the said Peters to the said James Bucking¬ 
ham of the property mentioned in said paragraph nine of the said 
bill, is a fictitious conveyance, and complainants ask in the third 
of their prayers in the said bill that the said William Peters “dis- 
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cover, under oath, the identity of the said James Buckingham, 
hi> present post-office address and what consideration, if any, parsed 
to him for the conveyance of the said lots mentioned in paragraph 
9 of this bill,’’ and as the answer of the said William Peters does 
not furnish any information upon the matters set forth in the said 
prayer complainants say that the said answer of the said Peters is 
not a sufficient answer to the hill in the particular complained of. 

E. H. THOMAS, 

Sol. for Complainants. 


15 Order Sustaining Exceptions. 

Filed Jun. 13, 1907. 

In the Supreme Court of the District of Columbia. 

Equity. No. 26807. 

Henry B. F. Macfarland et al. 

v. 

William Peters et al. 

This cause coming on to be heard on the bill, the answer thereto 
and the exceptions to the answer, and having been argued by coun¬ 
sel and considered bv the court: 

It is this 13th day of June, 1907, adjudged, ordered and decreed 
that the said exceptions be, and the same are hereby, sustained, and 
the defendants are granted ten days in which to tile a further an¬ 
swer; hut defendants need not answer as to the amount of the con¬ 
sideration passed for the Buckingham deed. 

HARRY M. CLABAUGI1, 

Chief Justice. 

16 Supplemental Answer of William Peters. 

Filed Jun. 27, 1907. 

In the Supreme Court of the District of Columbia. 

Equity. No. 26807. 

Henry B. F. Macfarland et al. 

vs. 

William Peters et al. 

The supplemental answer of William Peters, in pursuance of the 
order of Court passed herein, so far as said order sustained the ex¬ 
ceptions filed by the complainant and directed him to make answer 
more fully, respectfully represents to the Court as follows: 

This defendant says that on the 30th day of November, A. D., 
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1<S97, the property referred to in this proceeding was by deed from 
James Buckingham, at that time of the District of Columbia, con¬ 
veyed to this defendant; that this defendant has preferred, for rea¬ 
sons of his own, not to place the deed on record heretofore, but has 
the same ready to be exhibited at any time to the complainants 
upon their request, or he will allow them to make a certified copy 
thereof. r l his defendant further says that he does not know where 
James Buckingham at present resides; that he has not seen him 
since 1898; that he has endeavored to locate him, but does not 
know whether he is alive or not at the present time; but he avers that 
said Buckingham was a person in existence at said time, and that 
he knew him then and since then; that said Buckingham. 
1 i this defendant is advised and believes was formerly from 
Sandy Ilook, State of Maryland; that in the prosecution of 
his business the said Buckingham used to follow the races, and the 
last this defendant heard of him was that he was in New York 
State; and having fully answered this defendant prays to be hence 
dismissed with costs. 

WILLIAM PETERS. 

WILTON J. LAMBERT, 

Solicitor for Defendants. 


I. William Peters, on oath say that 1 have read over the fore¬ 
going answer by me subscribed and know the contents thereof; 
that the matters and things therein stated of my personal knowl¬ 
edge are true, and those stated on information and belief I believe 
to be true. 

WILLIAM PETERS. 


Subscribed and sworn to before me this 26th dav of June, A. D., 
1907. 

WALTER S. T. BROW N, 


[seal. 


Notary Public , D. C. 


18 Coinpluiuan Is Testimany. 

Filed Nov. 2, 1909. 

In the Supreme Court of the District of Columbia. 

Equity. No. 26807. 

Henry B. F. Macfarland et al. 

vs. 

W illiam Peters et al. 

Washington, I). C., February 13, 1908—3 o’clock p. m. 

Met, pursuant to notice at the office of Francis II. Stephens, Esq., 
Columbia Building, Washington, D. C. 

Present on behalf of the complainants, Mr. Stephens. 

Present on l>ehalf of the defendants, Mr. Lambert. 

2—2142a 
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William P. Richards. a witness of lawful age. called l»y and on 
behalf of the complainant" having been lirst duly sworn, is exam¬ 
ined : 

Bv Mr. Stephens: 

Suite your name. Mr. Richards? A. \\ illiam C. Richards. 

(}. What is your occupation? A. Surveyor of the District of Co¬ 
lumbia. 

Q. 1 hand you plat marked Exhibit No. 2, in this case, and ask 
you to identify it. A. This is a plat I drew up, prepared from the 
records of my ollice. It shows a portion of Lincoln, a sub- 
10 division lying to the east of Lincoln and adjacent to it. It 
shows the line of Division Avenue, and two sets of lines, one 
in red and the other in black, relating to Division Avenue. One 
set of lines, the one in red, shows the lines of Division Avenue as 
per Governor Shepherd, pages 25. 27 and 29. The other set of lines, 
shown in black, relates to Division Avenue from the records in 
County Book 18. page 30. of the Surveyor’s ollice. 

Q. What is the present name of Division Avenue? A. 52nd 
Street. 

Mr. Lambert: Northeast or southeast? 

A. Northeast. 


By Mr. Stephens: 


Q. Are there anv boundary marks on 52nd street? A. Yes, sir: 
there are boundary mark." at the east side of it. stones planted at the 
corners of blocks. 

Q. And marked on this plat? A. And shown on this plat, indi¬ 
cated bv the letter S. 

«/ 

Q. Does that pint show the division line between the eastern and 
the western part of the Sheriff estate? A. It does. It shows it in 


Q. Which black line i" it? 
the two red lines. 


A. It is the black line that is between 


(^. These red lines, I understand you to say, show the marking 
of old Division Avenue? A. Yes. sir; a* per Governor Shepherd, 
pages 25, 27 and 29. 

Q. How wide is 52nd street l>etween the black lines? A. 


20 Twentv feet. 


Q. And these boundary stones are on each side of present 
52nd Street? A. On the east side. 


Q. I hand vou plat marked Exhibit No. 1 in this case, and ask 
you to identify that. A. That is a blue print of a subdivision of 
Limvood Heights which is recorded in the surveyor's office, in 
hook county 18, page 30. 

Q. Does 52nd street appear on that map? A. It does. 

Q. What part of it? A. This map shows 52nd street as 20 feet 
wide. It shows the stones on the east side, and it shows a line 20 
feet from these stones, marked: “Division line between eastern and 
western portions of the Sheriff estate.’' 

Q. Will you label that line A-B, so that you can identify it? A. 
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1 have marked the division line between the eastern and western 
portions of the Sheriff estate at the two ends with the letters “A” 
and “B.” 

Q. That forms, as I understand you to say, one of the boundaries 
of the present 52nd street? A. Yes, sir. 

Q. Which boundarv? A. The western boundary. 

Q. And that corresponds with which line on this first map you 
looked at. Exhibit No. *2? A. Tt corresponds with the black 
21 line which lies between the two red lines. 


Mr. Stephens: I offer these two maps in evidence. 
(The maps referred to are filed herewith, marked 11 
1.” and Exhibit Xo. 2 ”) 


Exhibit No. 


By Mr. Stephens; 

Q. Now, 1 show you a third plat marked Exhibit No. 3, and ask 
you to identify that. A. That is the location of a house in Lincoln. 
Part <>f that house lies in the lines of Division avenue, or 52nd 
street, the house being located about 40 or 50 feet north on the north 


line of B Street. 

Q. Who made that plat? A. The plat was prepared under mv 
direction in my office. 

Q. Who made the survey from which those lines were taken? A. 
1 would have to look at the records to be sure. T think my assistant, 
Mr. Hazen, made the survey. 

Q. Are you able to state whether or not that is an accurate plat 
from the notes on file in vour office? A. This is an accurate plat 
from the notes we have. 

Q. Does that building, as located on that plat, encroach upon the 
limits of present 52nd Street? A. It does. 

Q. Will you give the limits of the encroachment? A. It en¬ 
croaches at the southeast corner about 7 feet, and at the northeast 
corner about half a foot. 

Q. And all the distance of course, between those points down the 
street? A. Yes, sir. 

22 Q. For what distance*? A. Twenty-five feet. 


Mr. Stephens; I offer that plat in evidence also. 

(The plat referred to is filed herewith, marked “Exhibit No. 3?’) 


Bv Mr. Stephens: 


Q. You stated this street was northeast, did you not? A. Yes. 
sir; northeast—north of East Capitol and east of North Capitol 
Street. 

Q. Do you know to whom this house belongs, or who inhabits it? 
A. No, T do not. 

Q. r>‘> you know anything about the use of this street by defend¬ 
ants William Peters or Charles Peters? A. The use of it? 

Q. Yes. for private purposes—plowing or anything of that kind. 
A. No. I can not say that I have any direct knowledge of what Wil¬ 
liam Peters does with it. 
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Cross-examination. 

Bv Mr. Lambert: 

«/ 

Q. lie does not plow with his house, does he? A. He asked me 
the use of the street. 

Q. I thought ho said the house. A. Didn't you ask me the use 
of the street? 

Mr. Stevens: Yes. 


Bv Mr. Lambert: 


Q. Mr. Richards, what do the red lines indicate on that 
*23 map? A. The red lines indicate the lines of Division Avenue 
as recorded in Governor Shepherd, pages 25, 27 and 29, in 
my office. 

Q. In other words, the western side of Division avenue extends 


over some feet past the division line of the Sheriff estate? A. It 
does. 


Q. How many feet? A. Ten feet. 

Q. Is that street open? A. Directly on those lines, do you 
mean ? 


Q. Is it open at all? A. Yes, sir; hut not on those lines. 

Q. How is it open? A. It isopen in a crooked fashion. I would 
not undertake to say by pointing to the map just where the street 
is travelled. 

Q. There is a Division street being travelled, is there? A. Yes, 
sir; there is some travelled street in there. 


Q. How wide is that travelled street? A. Do you mean at the 
present time, because I have not been out there lately? 

Q. Acs. A. I would like you to confine it to some time because 
there might have been some changes, some improvements there, 
that 1 do not know anything about. 


Q. So far as you have any knowledge; the last time you saw it. 
A. The last time l saw it I do not believe it was travelled 


24 over 10 or 12 feet, or something like that. 
Q. Wide? A. Yes, sir. 


Q. Is any part of this house of Peters extending over on the part 
that is being travelled? A. No. sir; they do not travel through the 
house. No part of it is on the part that is being travelled. 

Q. In straightening out the part that is travelled, if it is crooked, 
would any part of it touch the Peters house? A. Yes. sir; if we 
straightened it out so as to come within and conform to the lines 
of Division avenue. 


Q. I am not talking about that. I am not talking about con¬ 
forming to the line of Division avenue; but if it were straightened 
out as it stands now. just simply straightened without reference to 
those lines, would any part of it touch the Peters house? A. The 
last time I saw Division avenue the travelled part was so crooked 
that I can not imagine how it could be straightened out very welt 
except to conform to some sort of recorded lines. 

Q. How long has that been in its present shape, to vour knowl¬ 
edge? A. This crooked line? 
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Q. Yes. A. I remember some crooked road in there as far back 
as 1892 or 1893. 

Q. The street never has been condemned through there? A. 
Oh. no; no condemnation. 

(). Ts there any part of Division avenue, as you lay it down there 
on that oil map, being cultivated hv the Peters people? A. 
25 There are portions of it cultivated, hut 1 can not say of inv 
own knowledge who they are cultivated by. 

Q. That land has never been acquired by the Government, 
though, has it? A. No. 

Q. How wide, in feet, is Division Avenue according to the plat? 
A. According to the highway plan, do you mean? 

Q. According to the plat you have before you? A. According 
to the plat before me, Division Avenue is laid out 20 feet in width 
by new records of County 18. page 30, which has been named 52nd 
Street. 

Q. How wide is it according to the highway plan? A. It is sup¬ 
posed to he 90 feet by the Highway plan. 

Q. Of course before taking it, it would have to be condemned. 
A. Yes. 

Q. This frame house of Peters has been there a great number of 
vears. has it not? A. I think so. 1 would not like to say whether 
an old house has been carted away and a new one put there, or not. 
I think, though, it has been there a number of years. 


Redirect examination. 

Bv Mr. Stephens: 

(J. Mr. Richards, you said in answer to questions put to you bv 
Mr. I .ambert, that this street has never been acquired by the Gov¬ 
ernment. I will ask you to read the latter part this dedication 
contained in Exhibit No. 2, and then explain your answer 
26 to that question. A. When I said this street had not been 
acquired by the Government I meant, of course, that no 
condemnation had been made of Division avenue. There has been 
a dedication of what is known and recorded as 52nd street, as shown 
on the map. of Lin wood Heights. That condemnation is made to 
a width of 20 foot from the division line between the eastern and 
western portions of the Sheriff estate toward the east, recorded in 
county hook page 30. and being signed by J. W. Glennan. trustee. 

By Mr. Lambert: 

D. There has never been any dedication, however, by Mr. Peters? 
A. None by Mr. Peters. 

Q. Or by Mr. Buckingham? A. No. 

(J. Or of any part of Division street, or 52nd street, that might 
run through their property? A. No; no dedication by those parties. 

Q. And no condemnation? A. No condemnation. 

Bv Mr. Stephens: 

t/ 

Q. What do you call this on this plat, Mr. Richards? A. I 
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would call that the manuscript of the map showing the division of 
the ground. 

Q. Will you read that latter part? A. Let me put this in proper 
form. I call this the manuscript of a map giving the form of dedi¬ 
cation of streets and the subdivision of the ground into blocks and 
lots. 

27 Q. Will you read that portion of the manuscript at the 

bottom, relating to the dedication of this dti*eet? A. “And 
we hci’ehy dedicate to tin* District of Columbia jis public high¬ 
way forever subject to the jurisdiction and control of the au¬ 
thorities of the said District, the streets and alleys shown hereon, 
including the areas ABC. EFOII. and TKL. shown hereon in 
red: the tract of land herein subdivided being original and part 
of “Beall’s adventure” or “Beall’s adventure enlarged.” This sub¬ 
division is to be known as Lin wood Heights”. 

Q. Does that dedication of the streets which you have just read 
include this 52nd street of which we have just been talking? A. 
Tt does. 

Q. Does this frame house encroach upon this dedication? A. 
Tt does. 

Q. And the tilling you have seen on the highway there, will it 
come within that subdivision or not? A. Tt comes within; ves, sir. 

Recross-examination. 


Bv Mr. Lambert: 

4 / 

Q. That, of course. Mr. Richards, is only good in .^o far as the 
parties who signed the dedication have title to tin* land and au¬ 
thority to make the dedication? A. Tt is. 

(J. According to this map where does William Peters’ or James 
Buckingham's land extend to? A. Tt extends to the black line 
which is between the two red lines. 

28 Q. This dedication includes these two red lines, does it? 

A. No: it runs from that black line 20 feet to the east. 

Q. It does not go — the west of that black line? A. Tt does not 
go to the west of that black line. There is no dedication of the part 
shown by that map which belongs to Peters or Buckingham. 

Q. Omitting that part which belongs to Peters and Buckingham, 
how much area does the dedication cover in width? A. Tt covers 
20 feet. 

Q. Does that bring it over to the black line, to the S’s, indicating 
stones, on the east? A. Yes: it brings it to the stone line. 

Q. Ts that house of Peters encroaching over past that black line? 
A. Tt is. Tt encroaches to the east of it. 

Q. To the extent that you have indicated on that map? A. Yes. 
sir. 

Q. Do you know how much east of the black line you have re¬ 
ferred to is claimed by Peters and Buckingham as included in the 
area of their propertv? A. T do not. 

WM. P. RICHARDS. 

(By the Examiner by Consent.) 
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Subscribed and sworn to before me tliis — day of-, 1008. 

) 

Examiner in Chancery. 

20 It is hereby stipulated by and between eounsel that the 

word “lawful” in the third line of the second paragraph of 
the bill in this ease shall be changed to “unlawful", as being merely 
a typographical error. 

John \V. Glen nan, a witness of lawful age, called by and on be¬ 
half of the complainants, having been first duly sworn, is examined: 

By Mr. Stephens: 

Q. Give your full name? A. John W. Glennan. 

Q. What is your occupation, Mr. Glennan? A. Lawyer. 

(j. Did you at any time know any of the property mentioned by 
the Surveyor of the District when he was on the stand? A. 1 did. 

G- What part? A. The part of the east of 52nd street known as 
Linwood Heights. 

Q. Are you the J. W. Glennan, trustee who made this subdivision 
and this dedication that is recorded in Exhibit No. 1 in this case? 
A. I am. 

Q. Did you hear the testimony of the Surveyor as to the lines of 
the old Division avenue and the present 52nd street? A. 1 did. 

Q. Do you. or do you not, agree with that testimony? A. I agree 
with it. 

80 Q. Are the present lines of 52nd street, as outlined upon 

these three exhibits, within the dedication vou have made? 
A. They are. That is, it commences at this black line, the middle 
line, and extends over to the black line where the stones are indi¬ 
cated bv the S’s. 

Q. On the east side of the present 52nd street? A. On the east 
side, as shown on Plat No. 2. 

Q. By what lines? A. The present 52nd street is shown by the 
space between the black line in the middle of the red lines, over to 
this black line where the S’s are. 

Q. It extends between the black lines, then? A. Yes; I should 
sav the black lines. 

Q. 1 hand you a deed dated the 24th day of December, 1904, 
from Edward W. Holmes, of Washington, D. C. to John W. Glen¬ 
nan, of the same place, and ask you if you know anything about this 
deed? A. Yes, sir; that is a deed for the property that is dedicated, 
known as Linwood Heights. The subdivision was made subsequent 
to this deed. 

Q. Ts that the original deed? A. That is the original deed from 
Edward W. Holmes. 

Mr. Stephens: I offer this deed in evidence. 

Mr. Lambert: I object to it as not binding the defendants in any 
way as to the lines it contains, and as purporting to convey property 
between other people. 

Mr. Stephens: I will ask counsel for the defendants if he 
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will consent to the admission of this deed as being the 
31 deed between the parties without further proof, irrespective 
of any binding effect it may have? 

Mr. Lambert: 1 have no objection to assuming that that is the 
deed that this witness received for the property. 

Mr. Stephens: 1 read from the description of the land contained 
in this deed: “All the part of a tract of land known as ‘Beall’s ad¬ 
venture* or ‘Beall s adventure enlarged*, contained within the fol¬ 


lowing meWs and bounds, viz: Beginning for the same at a point on 
the Division line established bv Deed between Emmeline Sheriff and 


Mary Cornelia Dean, and Julien \V. Dean, dated April Id. 1875, 
and recorded in Liber No. 780 folio 338 et seq. of the Land Records 
of the District of Columbia, distant One hundred and ninety-three 
(103) perches, and eight-one-hundredths (8/100) of a perch on a 
line drawn South nineteen (10) degrees West, from an oak tree on 
the line of the District of Columbia, and at the Southwest corner 
of the Sixty (00) acre tract belonging to Mary C. Dean, and running 
thence with the South line of said Sixty (00) acre tract, South sev¬ 
enty-one (71) degrees east, Sixty-nine (00) perches, and six one- 
hundredths (0 100) of a perch; thence south nineteen (19) degrees 
West, seventy-six (70) perches and seventy-two one-hundredths 
(72/100) of a perch, to the outline of what is known as the “Sheriff 
Estate *, thence with said outline, North seventv-eight and three- 
fourths (78 3 1) degrees West, seventy-one (71) perches, and seven 
one-hundredths (7 100) of a perch, to the division line aforesaid; 
and thence with said division line. North nineteen (19) degrees 
East, eighty-six perches (80), and two-tenths (2/10) of a perch, to 
the place of beginning.” 

32 (It is stipulated between counsel that the copy of this deed 

may he used for all purposes in place of the original.) 


Bv Mr. Stephens: 

Q. What do you know, if anything, Mr. Glennan, about the use 
of 52nd street under these dedications bv any of the defendants in 
this ease? A. Well, the defendants are now cultivating 52nd street, 
or. at least, cultivating it in parts between B Street- 

Q. Which of the defendants? A. Well, both of them. 

Q. There are three defendants in this case. A. 1 mean William 
Peters and Charles Peters. Charles Peters lives in the house that is 
indicated on this plat No. 2. 

Q. And on plat No. 3? A. Yes; on plat No. 3. They have it 
under cultivation. 

Q. What part of it? A. Well, the greater part of this 20 foot 
strip of 52nd street. 

Q. Running from point to point on the south to what point on 
the north? A. Running from just al>ove, where the house is. up 
to- 

Q. In what direction? A. Running north up to the north boun¬ 
dary of Linwood Heights. 

Q. What street would that be? A. It is about the corner of E 
Street, north. 
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Q. A distance of how many feet approximately? A. A dis- 

33 tance, I should think, of at least three or four hundred yards. 
It is not continuous. There are one or two places where they 

have cultivated, because of the fact that the ground is broken. There 
are gullies there. 

Q. What width of the road does this cultivation cover? Where 
does it begin on the west, and how far does it extend on the east? A. 
At the west it begins at the black line between the red lines, and in 
parts they extend clear to the east line of 5*2nd street where the 
stones are indicated. In other parts it does not go quite to the stones. 
It goes within three or four feet. 

Q. What kind of cultivation? A. Well. he has grain and potatoes 
planted there—grain and vegetables. 

Q. Do you know who plowed the ground? A. Why, Charles 
Peters, one of the defendants, plowed it. 

Q. Do you know who planted? A. Charles Peters. 

Q. Have you seen the defendant, William Peters, working upon 
this part of the street? A. I do not recollect seeing him working 
there—that is, personally. Charles Peters is his son. 

Q. Do you know anything about the bridge episode that hap¬ 
pened out there last summer? A. 1 was not present. I have no per¬ 
sonal knowledge of it. No, 1 could not testify to that. 

Q. You never heard either of the defendants make any 

34 statements about it? A. No. 

Q. Who is James Buckingham? A. I do not know him 
personally—in fact I never saw him. The property to the west 
is assessed in his name, or it was when this suit was filed by the 
Commissioners. 

Q. Are there any other facts you wish to state in connection with 
this case? A. Onlv that at different times I have had stakes put 
on the east of the line of 52nd street, on the boundary line of Lin- 
wood Heights, and those stakes have been uprooted by William 
Peters. 

Q. How do you know they were uprooted by William Peters? A. 
Well, he told me he had done it. and he said he would do it again 
if the stakes were replaced on that east line of 52nd street, which is 
the west line of Linwood Heights. 

Q. What relation, if any. have those stakes to the line of stones on 
52nd street? A. They are on the same line. The stones are at the 
block corners and the stakes were at the corners of each lot, that is, 
the front corners. The line was the same as the line of stones. 

Q. Just a continuation of the same line? A. Yes; only they in¬ 
dicated the lots, and the stones indicated the block corners. 

Cross-examination. 

By Mr. Lambert: 

Q. Mr. Glennan, where is that bridge you are speaking 

35 of? A. The bridge is just there at that point, Mr. Lambert 
(indicating). 

Q. When broken the line joins the long black straight line near 
the electric car line? A. Yes. 

3—2142a 
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Q. What does that bridge cover? A. It covers that creek. 

Q. A little creek that is not shown on the map? A. It is not 
shown on this map. It is the bridge just beyond the outline of the 
land claimed to he owned by W illiam Peters. 

Q. W here would Peters’ house be on this map? A. Peters’ house 
is up at this end (indicating). 

Q. The south end? A. The south end. 

Q. Some distance from this bridge? A. Yes; a distance of 400 
or 500 yards. That bridge is in the line of 52nd street. In fact, 
at this point. Mr. Lambert. 52nd street goes this way (indicating). 
52nd street there has been a public street for 15 years. It run- 
across up there and stops at the north line of Linwood Heights. It 
is diverted here, and commences again here (indicating). 

Q. Do you know how long Mr. Peters’ house has been there? A. 
Down there? 

Q. A’es; in its present location. A. I do not, Mr. Lambert. 

(). I low many years do you know it has been there? A. 
50 I know it has been there about 7 vears. 

Q. And possibly longer? A. Possibly. I do not know 
as to prior to that. 

JOHN \V. GLENN AN, 

(lift the Examiner hi/ Consent.) 


Subscribed and sworn to before me this — day of 


1908. 


Examiner in Chancer;/. 


'l'lie taking of these depositions was thereupon adjourned until 
Monday, February 17, 1908, at 8:15 o’clock. P. M. 

Washington. D. C.. Fehruari/ 17, 1908—8 15 p. m. 

Met pursuant to adjournment at the office of Francis II. Stephens, 
Esq., Columbian Building, Washington, D. C. 

Present on behalf of the complainants Mr. Stephens. 

Present on behalf of the defendants. Mr. Lambert. 


W illiam N. New bold, a witness of lawful age, called by and on 
behalf of the complainants, having been first duly sworn is exam¬ 
ined : 


Bv Mr. Stephens: 

Q. Mr. Newbold. state your full name please. A. William N. 
Newbold. 

Q. Where do you live? A. 215 Third. 

87 Q. What is your business? A. Law and real estate. 

Q. Have you had anything to do with the subdivision 
known as Linwood Heights? A. Yes, sir. 

Q. State what that was. please, briefly. A. As agent assisting in 
the sale of the property. 

Q. Where is this property located, generally? A. According to 
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the plot on 52nd, 53rd and 54th streets—the streets named in the 
plot. 

Q. Northeast? A. Northeast. 

Q. Do you know where 52nd street runs through Linwood 
Heights? A. Yes, sir; according to the plot and according to my 
connection with the property- 

Q. Is that known by any other name? A. I have understood it is 
known as Division avenue. 

Q. By whom is it called Division avenue? A. 1 do not know the 
history of it—simplv in an abstract way 1 have heard of it as Division 
avenue. Have never examined into the title. 

Q. Do the people in the neighborhood call it Division avenue? 
A. Yes, sir: it seems to lie a general expression there as far as I have 
heard. 

Q. Are there any tjouiidary marks marking the lines of 52nd 
street? A. There are stones on the east side of the so-called 
38 street, at the corners. 

Q. At what intervals arc those stones. What do they 
mark? A. I would have to look at the map for that; they cap the 
corners. They are stones put there by the surveyors. 

Q. They cap the corners of what? A. Corners of blocks,—block 
2. block 4, and so on. 

Mr. Lambert: I object to the testimony on the ground that this 
witness is not an expert as to matters he is testifying to. 


By Mr. Stephens: 

Q. How long have you had anything to do with this property? 
A. 1905. Spring and summer. 

Q. Were those stones there when you entered into your work 
upon this property? A. Yes, sir. 

Q. What do you know of any stakes being put along on the side 
of the street? A. I know there were stakes put on the side of the 
street by myself and Mr. Richards—placed there on a line with the 
stones. 

Q. When was that done? A. 1 think that was in the fall of 
1905. 

Q. Did those stakes remain there? A. No, sir. 

Q. Was there anything said about those stakes by the defendants 
in this case at the time they were put down? A. At the time we 
were putting the stakes down William Peters here—I under- 
39 stand him to be one of the defendants—was then plowing, 
cultivating right there by it, off against block 3, and at the 
time they were put down Mr. Peters remarked: “You may put them 
down, but I will destroy them.’’ 

Q. Did the stakes remain there? A. No, sir. 

Q. What became of them? A. They disappeared. There was 
plowing right along there where the stakes were. 

Q. Who did the plowing? A. I do not know. 

Q. Have you seen anybody plowing in the street? A. Oh, yes; 
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general cultivation. I have seen plowing going on during the sea¬ 
sons every year. 

Q. By whom? A. Principally by Charles Peters, but 1 have 
seen—occasionally I would meet with William Peters. The general 
cultivation of the tract of ground was by William Peters. 

Q. When did you see this cultivation—this work being done? A. 
I have seen it ail along,—the cultivation of the land each year as 
the seasons would come on, whether it was the fall crop or the sum¬ 
mer crop. Such was my general observation of the work going on. 

Q. Now many seasons has that been done since you have been en¬ 
gaged in the work on the property? A. Every season I have seen 
the general cultivation of that piece of land there. Of course some 
portions of it was not cultivated every season. I think off 

40 against block five there- 

Q. Do not say block five, but tell us between what streets. 
A. I think between 1) and Davton Streets—I do not think that was 
cultivated this last season. They put in grasses and rye. Previously, 
off against Dayton street, it had been cultivated, plank'd in Irish 
potatoes. 

Q. Is this tract you speak of as being planted in potatoes, between 

B and F streets? A. The part I have in mind was off against block 

eight between Davton street and the boundary- 

• • • 

Q. I asked you if that was between B and F Streets. A. There 
is no F Street. 

Q. There is no F street in Lin wood Subdivision? A. No F street 
that I know of. I do not see anything on the plot representing F 
Street. There is B and C and Chelsea and D and Davton street— 
that runs east and west. 

Q. Is there an F Street above Linwood? A. F Street strikes down 
in the valley below, at 52nd street—it strikes the other side of Bur- 
ville street. 

Q. That is north of the Linwood subdivision? A. Yes, sir. 

Q. Does this plowing in the street, and the planting of crops you 
have been speaking of. occur between B and F and 52nd street? A. 
Oh. ves. 

%j 

Q. How near to the stakes did this cultivation take place—the 
stakes you have been speaking of on the east line of 52nd 

41 street? A. If you mean by that question to cover—1 have 
seen plowing immediately in the line of stakes which I put 

down, and which appeared to plow up the stakes. The cultivation 
between C street and Chelsea street along there. I would say comes 
within four feet of the stakes. 

Q. Where is Chelsea street : south or north of F street? A. Chel¬ 
sea street runs east and west as between D and C street^—Chelsea 
street. 

Q. Do you know where the house of Charles Peters is? A. Yes, 
sir. 

Q. Where is that? A. I would judge it to be—it is near the cor¬ 
ner of B and this so-called 52nd street or Division avenue. 

Q. North or south of B street? A. It is north of B street—that 
is. B street on this plat. But I have understood that right in front 
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of the house in line with B, the old road has been known as Wash¬ 
ington Street. 

Q. We are not inquiring about that. A. Anyhow it is right there 
at the corner. 

Q. Are you able to tell whether or not that house, or any part of 
it, is in 52nd stret? A. I have not measured; I have judged only 
bv sight. 

Mr. Lambert: 1 object to any answer he may make. then. 

Q. How does it appear to be? 

Mr. Lambert: Same objection. 


A. It appears to be within less than 20 feet of the stone line. 

Q. Within 20 feet west from the line of stones—that 
42 is what you mean? A. That is what I mean—sighting di¬ 
rect lv on the line. 

•/ 

<4- What crops have you seen growing in the line of 52nd street, 
between B and F? A. Irish potatoes and rye—and tomatoes l 
think this last season. 

Q. In what years have you seen those crops? A. This last year. 
Also along there between C and Chelsea streets—1 don’t know 
whether you would call it cultivation, but there is occupancy of the 
land right up near these stones, a pile of manure there now—the 
corner of i> and 52nd street. Generally there is flowers that grow 
up there during the summer, but is now piled up with manure— 
stable manure it appears to be. 

Q. Do you know who placed it there. A. No, I do not—it is right 
there in front of the house. 


Cross-examination. 


By Mr. Lambert: 

Q. How long have you been familiar with this property 
the spring and summer of 1905. 

Q, Just since 1905? A. Yes, sir. 

Q. Never saw it before that? A. No, sir. 

Q. You do not know what happened prior to that time? 


A. In 

A. No, 


sir. 

Q. Since then you have seen this land cultivated by 
48 Peters? A. Yes, sir. 

Q. And so far — you know it was cultivated prior to that 
time by Peters? A. I do not know anything to the contrary: I do 
not know anything about it. 

Q. They claim to own this land, do they not? A. Yes, sir. From 
what I have heard about it. Mr. Peters claimed he owned it to the 
stones. 


Mr. Stevens: Do you admit, Mr. Lambert, that the defendants 
have been cultivating this land, or do you want 11 s to go on with 
further proof of that. That would shorten the case if you want to 
admit that. 

Mr. Lambert: I claim that the defendants have been cultivating 
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on the land that they own, and that they have claimed to own all the 
land that they have cultivated. 

Mr. Stephens: Do you admit that they have cultivated this strip 
up to the east line of what has been testified to here as 52nd street? 

Mr. Lambert: I have not examined that as an expert vet. 

Mr. Stephens: All right: we will go ahead with our testimony. 

WM. N. NEWBOLD, 

(By the Examitier by Conxetit.) 

Andrew Williamson (colored), a witness of lawful age. called 
by and on behalf of the complainants, having been first duly sworn, 
is examined. 

By Mr. Stephens: 

Q. What is your name? A. Andrew Williamson. 

44 Q. Where do you live? A. On New Jersey avenue. 

Q. Do you know anything about this Linwood subdivision? 
A. No. sir. All 1 know about it, I went along there going out to see 
these lots and I saw these stones there. I walked along up the old 
road inside of the stones. The stones was on the left; and 1 walked 
along on the right-hand side until 1 got up to these lots, and looked 
at them. I turned around and come on back and looked at them 
when I come back. Where the street is 1 do not know anything in 
the world about that. When I first went out there there was no 
stones out there. 

Q. When did you first go out there? A. A year or two ago. It 
has been over two years, ain't it, Mr. Glennan? 

Q. You can not ask Mr. Glennan. A. The reason I ask him. 1 
bought from him. 

Q. Do you own any property out there? A. I bought two lots 
out there. 

Q. What streets are they between? A. What streets? 

Q. Yes. A. Right along side of B street. 

Q. North or south of B? A. Southeast. 

Q. South of B street? A. Yes, sir. 

Q. What block arc your lots in. do you know? A. No. sir. 

45 Q. Can you find them on the map? A. I don't know: 
they are 12 and 13. 

Q. Are they on 52nd street: on Division avenue? A. They are on 
52nd street. 

Q. Can you tell from this map where your lots are; can you 
place them on the map? A. 1 don’t know as I could: 1 can’t 
read. 

Q. Can you read 12 and 13? Do you know 12 when you see 
it? Now. here is 12 and 13 down here (showing map to witness) : 
here are 12 and 13 up here, and here is another 12. Which of these 
are vours? (Indicating). A. The first two lots running from that 
stone. The first two lots on the beginning of that tract right on the 
upper end—12 and 13. 

Q. Are your lots anywhere near the house of Charles Peters? A. 
Yes. right close beside him: they run up clear to him. 
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(). And you say you saw stones along there marking the boun¬ 
daries of these lots? A. Yes, sir. 1 commenced right there above 
Charlie's house and that is the corner-stone; and the other runs on 
down towards the creek: and I got off the ear down about that little 
park, and come on up. 

Q. You came towards the city? A. Yes, sir; I went from the 
city out there, and got off the car. and went up across the creek, 
and went right on up that old road. 

(). When vou went out there you went out from the city. Did 
you walk up the road? A. Yes. sir: 1 walked all the way up 
4b from the car track. 

Q. Did you go north or south? A. South. 

Q. You were coming south towards the city? A. Yes, sir. 

Q. And these stones you said were on the left-hand side? A. 
Not on the left-hand side of me when 1 was coming hack. When 
I got off the car and went across the creek and went on up toward 
these lots, they were on the left. 

Q. You walked on the right of the stones, did you? A. Going 
up I did. 

Q. How does the street lie from the city? A. Now, I could not 
tell you that. Of course I don’t know how that street runs. 

Q. Can’t you tell whether the street is ea^t or west of the stones? 
A. If you tell me which side the street is of them stones, then T 
can tell. 

Q. Was this ground plowec 1 u, > on this side of the stones—west 
of the stones? A. Yes, sir. 

Q. How close to the stones? A. Well, I never noticed very par¬ 
ticular—I think I passed one pretty close up to it. 

Q. How close? A. Well, the course of two feet, I guess. Char¬ 
lie was plowing when 1 went along there. T never paid much at¬ 
tention to it. 

Q. You say there was plowing when you went along? A. 
47 Yes, sir. 

Q. Who was plowing? A. This gentleman here (indi¬ 
cating defendant Charles Peters). 

Q. Do you know his name? A. Charlie Peters. 

Q. He was plowing in the street? A. Yes, sir. 

Q. How close was he to those stones? A. About two feet to 
the one T saw, going along with his plowing. T thought he was on 
his own land. 

Q. How far up was that? A. That is up right smart ways. 

Q. Between what streets? A. Along about where he had the 
potato patch. 

Q. Between what streets. Do you know this street (indicating), 
going east and west? A. No, sir; I do not. 

Q. How far above vour lots? A. Away down below my lots. 

Q. You mean north, or south? A. North. 

Q. How far away from your lots, could you tell? A. A hun¬ 
dred yards or two down below. 

Q. Was that the only time you ever saw anybody working there 
in the street, plowing or digging, or doing anything of that kind? 
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A. Yes sir. When I went out aguin I went the roadway. T never 
went on the cars again. 

4<S Q. Have you seen any crops growing there near these 

stones? A. I saw a potato patch along there. 

Q. When was that? A. This fall. 

Q. How close was that to the stones? A. The potato rows was 
right smart ways from it. 

Q. How far? A. I reckon about four or five feet or more. 

Q. And between what streets were those potato rows? How far 
from vour lots? A. I do not know them streets. 

Q. How far from your lots? A. Two or three hundred yards. 
My lot is right up on the corner. The first stone on the corner 
runs right out to it. 

Q. I)o you know what street your lot is on? A. They say it is 
on B. 

Q. The corner of B and 52nd streets? A. Ain't it on B street, 
Mr. Glennan? 

Q. You must not ask Mr. Glennan. Don't you know? A. I 
don't know them streets, and T don't want to say nothing at all that I 
don't know what I am saying. 

Q. Whom did you buy your property from? A. Mr. Glennan. 

Q. Does he know where your lots are? A. All I can say is he 
ought to know them; for lie sold them. 

C ross-examination. 

Bv Mr. Lambert: 

49 Q. You understood the land you saw Peters plowing on 

was his own property, didn't you? A. I didn’t know no 
better. T thought so; I didn't know. 

ANDREW W. WILLIAMSON, 

(By the Examiner by Consent.) 

Subscribed and sworn to before me this — day of-, 1908. 

. ! » 
Examiner in Chancery. 

John W. Glennan, a witness heretofore sworn on hehalf of the 
complainants, resumed the stand. 

By Mr. Stephens: 

■. 

Q. Mr. Glennan you have already been on the stand? A. Yes, 
sir. 

Q. Which lots does Mr. Williamson own? A. 12 and 13, in 
block 2. of subdivision of Linwood Heights, at the corner of 52nd 
and B Streets. 

Q. Which corner? A. The northeast corner. Those lots face 
west on 52nd street. 

Q. How close are those lots to the house of Charles Peters—how 
far up 52nd Street? A. Within 20 feet—15 feet. That is, lot 
13 is probably within 15 feet of the house. 
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Q. And the nearest point of lot 13 to the nearest point of the 
house is what? A. 15 feet or closer. 

50 (No cross-examination.) 

JOHN W. GLENNAN, 

(By the E xamincr by Consent.) 

Subscribed and sworn to before me this — dav of-, 1908. 

(/ 7 


Examiner in Chancery. 

'Hie further taking of these depositions was thereupon adjourned, 
subject to notice. 


Washington, D. C., 

Wednesday, February 26, 190- 3 o'clock p. m. 

Met pursuant to notice, at the office of Francis II. Stephens, Esq., 
Columbian Building. 

Present on behalf of the complainants, Mr. Stephens. 


John W. Glennan, a witness heretofore sworn on behalf of the 
complainants, resumed the stand for further examination: 


By Mr. Stephens: 


Q. Mr. Glennan, have you seen 52nd street recently, within the 
boundaries described in the bill? A. Yes, sir: I saw it last week; 
Thursday of last week. 

Q. What evidences, if any. did you see of the occupation of 52nd 
street at the present time? A. On 52nd street, between D and C 
streets, immediately adjoining the house occupied by Charles Peters, 
there are barrels and logs of firewood, between his house and 
51 the stones, the east line of 52nd street. There is also a stock¬ 
ade, or enclosure, for chickens which projects into 52nd 
street within a few feet of the stones marking the east line of 52nd 
street. 


Q. Was any of this material, you have described, in 52nd street 
as dedicated by you and as described by the surveyor? A. Yes, 
sir; all of these obstructions were on that piece of land dedicated 
by me. 

Q. To whom does this material belong, if you know? A. It im¬ 
mediately joins the house occupied by Charles Peters, which is in 
52nd street—or projects in 52nd street; and seemed to be in use in 
connection with that house. 

Q. Is there any other house in the vicinity, with which this 
property could be used? A. No; there is no other house in the 
immediate vicinity. 

Q. Where is the nearest house except Peters’ house? A. There 
is a house in course of construction on B street between 52nd and 
53rd. 

Q. Ls it occupied? A. No, sir; it is not completed. 

Q. Where is the nearest occupied house? A. There is another 
house on C street, between 52nd and 53rd, but it is not occupied. 


4—2142 a 
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The nearest house that is occupied is the house of Mr. John M 
Faxio. That is on 52nd street, on the corner of 52nd and Dayton 
streets. 

Q. How many blocks awav? A. That is four or live 
52 blocks north of the house where these obstructions are in the 
street. 

Q. Do you know of any other evidences of occupation by any 
of the defendants in this case, of 52nd street as described in the 
bill? A. Nothing further than I have testified to formerly, in 
previ ons exam in ations. 

JOHN W. GLENNAN. 

I By the Examiner by Consent.) 

Subscribed and sworn to before me this — day of-. 1908. 

Willi a m N. New hold, a witness heretofore sworn on behalf of 
the complainants, resumed the stand for further examination. 

Bv Mr. Stephens: 

0. Have you visited *>2nd street. Mr. Newbold, recentlv within 
the limits described in the bill? A. Yes, sir. 

0. When did you make that visit? A. Last week. 

Q. What evidences of occupation, if any, did you see on 52nd 
street, as described, in addition to those you have heretofore men¬ 
tioned? A. An ordinary wood-pile, logs, barrels, dogs, and the 
enclosure for poultry. 

Q. Where are they situated? A. They are situated by the 
house—between the house and the so-called building line of Lin- 
wood Heights, block 2. 

Q. Whose house do you mean? A. 1 mean the house of Charlie 
Peters, as it is known. 

58 Q. And this material you have described you mean to 

say is between the house of Mr. Peters and the''building line 
on the east side of the street? A. On the east side it is generallv 
clean up to the line, and the dogs are chained there, so that in 
ordinarily passing we have to avoid it: can not go along there for 
fear of the dogs. 

CL Is the dog chained in any part of the street ? A. Yes, sir. 

Q. Is this material between the house of Mr. Peters and the stones 
that were put there by the surveyors, the east line of the street? 
A. You mean this wood pile and things? 

Q. Yes. A. Yes, sir. 

Q. Who was using this material, if you know? A. At different 
times I have seen Charlie Peters cutting wood, and seen the children 
cutting wood. 

CL There i> no doubt that it belongs to the Peters family? A. 

There is everv evidence of that. 

« 

Q. Is there any other evidence of the occupation of 52nd street, 
in addition to this you have described? A. No. I do not know 
whether 1 have stated it or not. hut along off block number five there 
has been plowing—the cultivation of rye: it was directly up to the 

stones. 
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Q. What year was this? A. 1900; the last crop was in rye. I 
stated that the other crops were off against block 3. 

Q. Did you state there was any cultivation in B street? 
54 A. On the corner of B and 52nd. 

Q. Which corner? A. The corner of block 2. 

Q. Give us the points of the compass? A. The east corner. 

Q. On the north or south side of B street? A. You mean the 
cultivation? 

Q. Yes. A. On the west side, right in B street—right into 52nd 
street, on the corner of 52nd street. The stone I have reference to 
now is in the corner of 52nd street and B street. 

Q. There are four corners; state which corner? A. Taking 
block 2 that would be northeast : the stone would be on the northeasx 
corner of block 2. 

Q. What cultivation was there? A. There was mere shrubbery 
cultivation. It is now covered with manure and straw and .such as 
that. It grows up—seems to he a plant that grows up in summer. 

Q. Ornamental shrubberv? A. Yes, sir. 

WILLIAM N. NEWBOLD, 

(By the Examiner by Consent .) 

Subscribed and sworn to before me this — day of-, 1908. 


Examiner in Chancery. 

John M. Faxio, a witness, called bv and on behalf of the com¬ 
plainants, having been first duly sworn, is examined: 

By Mr. Stephens: 

55 Q. State your full name? A. .John Mark Faxio. 

Q. Where do you live. Mr. Faxio? A. I live in the sub¬ 
division known as Linwood Heights, on the corner of 52nd and 
Dayton streets. 

What street are vou on? A. 1 am on 52nd street. 

<}. Wl lich side? A. I am on the east side. 

(j. Do you own that property or rent it? A. No, sir; l own it. 

Q. From whom did you buy it? A. From Mr. J. W. Glennan. 

Q. How far are you from Mr. Betel’s house? A. About four 
or five blocks away from it. 

Q. In what direction? A. I am north of him. 

Q. Do you know anything about the use or occupation of 52nd 
street, from B street up. to Dayton street, by either Charles Peters 
or William Peters? A. I know the land was plowed up and culti¬ 
vated in lOOfi in potatoes and rye. I noticed that. 

Q. How much of the street was plowed up? A. Up to the build¬ 
ing line. 

Q. How do you locate the building line? A. The building line 
is running north and south. 

Q. How is it indicated; how do you locate it? A. Locate it by 
the stones there. 

Q. There are boundary stones there? A. Yes, sir; on the east 
side. 
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Q- TIow close to the stone was it plowed up? A. Just as 
close as he could get to it. 

Q. This was in 1906? A. Yes, sir. 

Q. What was planted there in 1906? A. Potatoes. 

Q. Was it plowed up in 1907? A. No. sir; they didn't use that 
portion of the land. 

Q. Was any part of 52nd street, between your house and Mr. 
Peters plowed up in 1907? A. Above me it was plowed up. 

Q. TIow close to the boundary stones, to tlu* east side of the street 
was that plowed? A. Tt was up against the building line. 

Q. W hat was planted there then? A. I could not say; I only 
know the land to be plowed up. 

Q. Do you know what was planted? A. No, sir. 

Q. Did either of the defendants say anything to you about the 
ownership of this land? A. Yes, sir. 

Q. Which one? A. The old man himself; the old Mr. Peters. 

Q. W hat is his first name? A. Tie told me his name was Wil¬ 
liam Peters, and that if a fence was run there he would chop it 
down: that from the east of the stone he owned ten feet of land. 

Q. That he owned the land for ten feet east of the stones 

57 you have mentioned? A. Yes, sir. 

Q. That would carrv him over ten feet on to vour prop¬ 
erty? A. Yes. sir. ‘ 

Q. TTe claimed to own that? A. Yes. sir. 

Q. When did you have this talk with him? A. Sometime last 
year; T don’t remember the exact date. 

Q. In 1907? A. Yes, sir. 

Q. Any time before that? A. The time before that was when 
he cut away the bridge. 

Q. Cut away the bridge? A. Yes. sir. 

Q. Where wa« the bridge? A. On 52nd street, across the little 
run there. 

Q. W as that north or south of you? A. Going north. 

Q. About what street going across? A. E street. T guess: T don’t 
know whether there is an E street. 

Q. Above E street? A. Below E street. 

Q. A on mean north? A. The bridge is below E street, running 
north and south on 52nd street. 

Q. It is north of E street, on 52nd street? A Yes sir. 

58 Q. X ow. are there any other evidences of occupation or 
use of 52nd street near Afr. Peters’ house? A. No. sir. 

Q. Is there anything in the street you have seen lately? A. T 
could not say anything about that. 

Q. Have you seen anything in the street near Peters* hou-e that 
obstructed the street? A. TTe had a lot of things there: but T don’t 
know whether they were in the street. 

Q. Do you know which way they are from the house—what direc¬ 
tion from the house? A. No. sir: T could not say. 

Q. Do you know whether they are between the house and the 
east line of 52nd street 0 A. They are on the west *ide of 52nd 
street. 
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Q. On the west side—west of the line? A. West of the line. 

Q. West of the east line? A. Yes, sir. 

(). You mean to sav thev are west of the stones vou mentioned? 
A. Yes, sir. 

Q. How close to the stones? A. T could not say; 1 don’t know 
much about up there. 

Q. Did Mr. Peters, any time before 1007, state to you that lie 

owned this land that vou have described? A. The one T have men- 

# 

tioned. 

Q. You mentioned 1007. Did he say so any time before 
50 that? A. No. sir; I do not remember. 

JOHN M. FAXIO, 

(Ihj the Examiner hi/ Consent.) 

The further taking of these depositions was thereupon adjourned, 
subject to notice. 


60 Defendants' Testimony. 

Filed Apr. 14, 1900. 

In the Supreme Court of the District of Columbia, Holding a Court 

of Equity. 

Equity. No. 26807. 

Henry B. F. Macfarland et al. 

vs. 

William Peters et al. 

Pursuant to request of counsel for the defendants 1 hereby give 
notice that the defendants will proceed to take testimony on their 
behalf on Friday, May 8th, 1008, at 3:30 o’clock P. M., at the law 
offices of Charles W. Stetson, Esq. 482 Louisiana Avenue, North¬ 
west. 

You are invited to be present at such time and place and take such 
action as vou may be advised. 

EDWIN L. WILSON, 

Exam iner. 

To Frank II. Stephens, Esq.. Attorney for Complainants. 


Copy of above notice served on counsel for the complainants this 
5th day of Mav. 1908. 

EDWIN L. WILSON, 

Examiner. 

******* 


Washington, D. C., May 8 th, 1908. 
Met pursuant *o notice hereto attached for the purpose of taking 
testimony on behalf of the defendant-. 

Present: Mr. Frank H. Stephens, on behalf of the complainants: 
Messrs. H. H. Glassie and Chas. W. Stetson, on behalf of the de¬ 
fendants: Examiner, and witnesses. Whereupon 
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William Peters, one of die defendants, being called on his on 
behalf, and after being duly sworn, testified as follows: 

Bv Mr. Glassie: 

•/ 

HI Q. What is your name? A. William Peters. 

(J. What is your business? A. Well, I am a merchant 
and I raise truck—keep a truck iarm. 

Q. Where do you live? A. I live 11H Hennings. 

(j. Do you know the strip of land in controversy in this case 
of Macfarland vs. Peters? A. I cannot say that I know the strip 
that is in controversy. 1 do not know the strip that was in contro¬ 
versy because 1 have never been told bv my lawyer. I do not know 
anything about the strip in controversy. What 1 got I got through 

vou. 

«/ 

Q. What property do you own in the country at the place they 
call Lincoln or what thev call Lincolnville? A. Ten (10) acres bv 
metes and bounds. 

Q. Ten acres by metes and bounds? A. Yes, sir. 

Q. From whom did you buy that land? A. Andrew Schwartz. 

Q. I)i<l you get a deed from Schwartz? A. I did. 

Q. Where is it? A. At home. 

Q. What year was that? A. 1<S<S4. June the 2nd. 

Q. What did you do right after getting this deed from Schwartz? 
A. I went out and had the land verified from the stakes 
02 and stones and everything and was showed the ground and 
then l bought it and paid him. Then I went out and built 
my house and moved the 15th day of January, 1885. 

Q. Now. before you built your nouse and before you moved out 
there what was the condition of this land in 1884? A. It was just 
stumps and pines and brush and so thick a dog could hardly get 
through it. 

Q. It was woody? A. Woody. 

Q. Now. when you bought this land from Schwartz what did Mr. 
Schwartz do towards pointing out the boundary of this tract? A. 
It was sometime before I made up mv mind to buy it. lie kept talk¬ 
ing to me about it and trying to induce me. 1 was about to buy out 
here where this steel plant is and I made up my mind and then lie 
asked me if I would not go out here and he took me out. 

Q. lie took you out? A. Mr. Schwartz, and showed me all over. 
The first thing he showed me was the advantage of a spring on the 
west side and then he goes down on the west side until he gets to 
where this bend is right here. (Witness hereupon produced an old 
plat and indicated.) 

Q. Never mind the bend, but come down to the east side. What 
did he show you on the east side of this tract of ten acres that you 
bought? A. Tie showed me the center of Watt’s branch where the 
beginning part was. 

Q. What else did he show you? A. Then he came up and 
H3 showed me a stump—kind of a chestnut tree. 

Q. Going which way from Watt’s branch? A. Going 


south. 
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(J. What did he show you next? A. After we passed the stump? 

Q. What was there at this stump? A. There was a large flat 
chestnut stub. 

Q. What did he show you the stub for? A. To show me where 
the lines went to. 

Q. What did he show you next? A. Going south? 

A. Going south; yes, sir. A. A gum tree. 

Q. What was that for? A. That was the outside line? 

Q. He followed the line down? A. He followed the line down. 

Q. What did he show you. A. He showed me a little stub here 
and there for you to mark the line—just ordinary stakes cut out of 
the wood and just drove down. 

Q. Is the line he showed you the line that you now claim? A. 
That is the line I claim. 

Q. Where is this stub with respect to the line that the District now 
claims? A. You mean the stub at the tree? 

Q. Yes, sir. A. At the chestnut tree? 
t»4 Q. Yes, sir. A. It is on the east side. When he showed 

me it was on the west side. 

Q. It is on the east side of what they claim? A. It is on the east 
side of the line, hut when he showed me for his line it was on the 
west side. 

Q. Do you know where that line is that the District now claims is 
your east boundary? Do you know where that line is? A. No, sir, 
I do not. 

Q. Do you know that strip along your eastern boundary that is 
claimed bv the District now? A. T do not. T could not sav that T 
do. I do not. 

Q. You do not know where it is? A. No, sir. 

Q. Do you know whether there is any strip on the east side that 
the District claims? A. No, sir. I do not know what they claim. 

Q. You know they claim something? A. Yes. sir. but I do not 
know where it is. 

Q. You do not know where it is? A. No, sir. 

Q. What did you do there after he pointed out this line to you? 
A. Then when I got up to near Washington Street T said, “T am 
going to build my house here. Now’* I said, “where is the line 
here?” And he pointed out very correctly the line and T built 
twenty-two feet east from the line. 

Q. Twenty-two feet which side of the line he pointed out? 
fin A. The east side of the line. 

Q. Twenty-two feet east of the line he pointed out? A. 
Yes, sir, but it is twenty-three now the way they got the line fixed 
somehow. It was marked twenty-three yesterday. 

Q. Was your house east of the line? A. I built my—when Mr. 
Schwartz showed me this line—you are talking about the east line— 
I built my house twenty-two feet from that line. 

Q. Which way? A. West. I built my house twenty-two feet 
west from the line. 

Q. What else did you build? A. T built a stable and chicken 
house. 

Q. Where did you build the stable? A. East of that. 
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Q. Which side of this line that Schwartz pointed out to you did 
you build your stable? A. On the west side. 

Q. IIow far from the line that Schwartz pointed out? A. It 
might have been five feet, but it was closer to the line than the house 
was. 

Q. Is that house still there? A. It is. 

Q. How soon after you bought this land did you build that house? 
A. I commenced building in—I bought in June and I commenced 
m the summer and completed it before January loth and moved in 
it in the next year. 

df> Q. What year was that? A. That was in 1884. I com¬ 

menced building the house and I occupied it in 1885, Jan¬ 
uary 15th. 

Q. How close was your house to the line pointed out to you by 
Schwartz? A. Twenty-two feet. 

Q. Was there any road on the east side of your land when you 
went there? A. No, sir. no road at all. 

Q. Now, Mr. IVters. who owned the land on the other side of this 
division line that Schwartz pointed out? A. I don't know but I 
did hear at one time that Mr. McEwen and Mr. Behrend owned it 
and Mr. Taylor owned it and Mr. Roden owned it. 

Mr. Stephens: That does not prove anything. 

Mr. Hlassie: It does prove something, I think. 

Q. You say McEwen claimed to own it? A. Yes, sir. 

(h Did you have any controversy of any kind with Mr. McEwen 
about that line? 


Mr. Stephens: That is objected to as immaterial. 

Q. (continued). If so. state what it was? A. After I built my 
house he came up and was walking up to the place and he met me 
there and says, Old Schwartz has built his house on my line.” 

0- What house was he referring to? A. The house I built. 

Q. Ho ahead. A. I said to him, “I don’t know anything 
<»7 about that. I built just where he showed me. If it is on 
your land all you can do is to move it. I have never heard 
him say a word from that day until this about the house. 

Q. What did you do when McEwen claimed that the house was 
on his land? A. I went to Mr. Schwartz and told him what he had 
said and he said. “Never mind. I will attend to that.” He goes and 
gets Mr. Tabler. 

Q. Who was Mr. Tabler? A. Whoever this man’s name is. 

Q. Who is he? A. The man that surveyed the land. 

Q. Go ahead and tell us. A. The man surveyed the land came 
there and pointed out every point of the metes and bounds to me 
like Mr. Schwartz did. 

Q. Who was this Tabler? When had he surveyed this land? A. 
He is the man that plotted the land for Lincoln. That is all I 
know. 

Q. After this thing occurred you just told about, what did you 
do with respect to this land and this line that Schwartz had pointed 
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out to you? A. Never had anything to do but clean it up and kept 
using it for driving over from that time up until now. I planted 
there and drove over it from that time up until now. 

Q. What did you plant in it? A. Anything I wanted to. Light 
garden stuff. 

Q. How long have you been doing that? A. Ever since 
B8 1 cleaned it up. Ever since I went there. I commenced 
planting the first spring I went there. 

Q. Did you live in that house? A. Yes, sir. 

Q. How long did you live in it? A. Fifteen years until I moved. 

(j. Who moved in there after you moved? A. My son. 

Q. Name him? A. Charles Peters. 

Q. Is he living there now? A. Yes, sir. 

Q. Now, after McEwen's time, did you have any row with any¬ 
body else about that line? A. I cannot say I had a row. 


Mr. Stephens: That is objected to unless it is some of the parties 
in this case. 


Q. (continued). If so, tell who it was and where. A. Mr. Taylor 
bought the land that Mr. Glennan is claiming now. 

Q. What Taylor is that? A. Taylor, the Recorder of Deeds. He 
was recorder of deeds and so lie said to me, “I am going to fence this 
placo in.” 

Mr. Stephens: 1 object to that. 


Q. Go ahead. A. He said, *‘l am going to fence this place in.” 
J never paid any attention to it, and then he was fencing me out. 

Q. W here was he putting that fence? A. Right on the 
B9 line that Schwartz showed me. 1 said ‘‘What are you going 
to do there, Mr. Taylor"? Mr. Taylor said, “I am going to 
fence it in," so he put the fence up. 

Q. Where did he put that fence in reference to that line? Waa 
it on the line? A. No, sir. 

Q. Where was it? A. Yes, sir, it was inside of the line. 

(J. What land was it on? A. On the land that Mr. Schwartz 
sohl to me. 

Q. Go ahead. A. So 1 went to Mr. Schwartz and told him I was 
just going to take it down and put it- 

Q. Where did you say to put it? A. Put it right on Taylor’s 
line, or what 1 believe was his, outside of this line that Mr. Schwartz 
gave me, and I let it lay there. That is the last I heard of them. 
And so Willis Chapman came and taken it—Willis Chapman who 
works at the Capitol. He taken it away. 

Q. How far west or inside of this line that Schwartz pointed out 
was this fence that Taylor started to build? A. I couldn’t tell. 

Q. About how far? A. 1 suppose two or three feet inside. 

Q. Two or three feet inside? A. Yes, sir. 

Q. Did you have any other controversy with anybody else about 
that line? ’ A. No. sir. never did. 
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Q. Did von over have anv controversy with Mr. (i lei man 

70 about it? A. No, sir. 

Q. Did Mr. Glennan ever do anything to the land on the 
side of the line you claim? A. Yes, sir. 

Q. What did he do? A. He came there on my side and cut a road 
tlirough there. 

Q. Cut a road? A. Yes, sir. 

Q. When was that? A. In the last couple of years possibly. 

Q. What else 4 did he do? A. He built a bridge on the land. 

Q. Where did he build that bridge? A. He built a bridge on 
my property. 

Q. On your part? A. Yes, sir. 

Q. How close to the line that Schwartz pointed out did he build 
that bridge? A. Right on the line. He built it right on the line* 
It goes diagonal. 

Q. How far did it stick on to vour land that you claim? A. *1 
suppose possibly five feet. 

Q. Five feet? A. Yes, sir. 

Q. What did you do to that bridge? A. I cut it down twice. 

Q. When was that? A. I cannot say the date, but you 

71 can tell by going to the Police Court. I cut it down—broke 
it down and took it off my place twice. 

Q. Now, in this suit the District is claiming that the true east 
line of your land if run on the ground would run through your 
house. W hat have you done, if anything, about using the land out¬ 
side and east of your house where your house is located? A. I have 
tilled pail of it and used about twelve feet, just enough for a road¬ 
way, to drive over and have drove over that ever since 1 have been 
there. 

Q. W hat kind of road was that? A. No road at all. 

Q. Di<l you drive over it as your own road, or as a public road? 

A. 1 drove over it as my own road and nobody interfered with me. 

0. Did anybody else drive over it? A. No. sir. nobody used it but 

mvself. 

•• 

Q. That road runs east of your house? A. Yes. sir, runs east of 
mv house. 

Q. Now. did you build anything besides a house and a stable? 
A. Hen houses. 

Q. Where are they? A. They are there yet. Some of them. The 
one I originally built ain't there because they rotted down in twenty 
four years. We have replenished them. 

Q. Where were they when you built them? A. On this 

72 side of the lint* where Mr. Schwartz showed me. On the west 
side of the line. 

Q. How near to your house were they? A. T suppose twentv- 
five feet from the house. 

Q. How far east of the house? A. East of the house? 

Q. How far towards the line? A. Oh, they were nearer than the 
stable. I suppose about fifteen feet from the iine. 
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Q. fifteen feet from the line? A. The stable was further out 
and the hen house was inside of that, 

Q. Have you any cattle out there? A. No, sir. 

Q. Anv horses? A. Yes. sir, horses. 

Q. What have you done about keeping up your horses? A. We 
kept them up. We turned them out when they were not working 
and let them graze on the place. 

Q. Where (lid they graze? A. In the fields and around different 
places. 

Q. Did you have any kind of fence around there? A. Just ordi¬ 
nary fence to keep the horses out, 

Q. Where was this ordinary fence? A. Along the east side of 
our holdings. 

Q. M here was it located? A. Well, from the house—T suppose 
three hundred feet from the stable down. 

Q. Down south you mean? A. No. sir. north. 

73 Q. How close to this line that Schwartz pointed out? A. 
W e just fenced along the line. W e didn’t fence the roadway. 

We fenced inside of the roadway. We left about twelve or thirteen 
feet and then fenced inside west of the road. 

Q. Whore did that road run you are talking about? A. That 
is the road—we travelled over it. 

Q. Tt was a farm road? A. Yes. sir. we hauled manure over it. 
Q. Where did you haul things over it? A. Down to our place 
and nobody had any right in there and nobody ever tried to possess 
any right. 

Q. Now. up to the northern end of the line—the east line—up to¬ 
wards Watts’ branch, what did you do with the line up there? A. 
We cultivated that. 

Q. How far out did you cultivate it? A. Out to the extreme 
line. We could not drive over that because we had to jump a big 
ditch. We put all that under cultivation. 

Q. All of it? A. Yes, sir. 

Q. Up to what point did you cultivate? Up to what line did 
you cultivate? A. Up to the east line he showed me. 

Q. The line that Schwartz showed you? A. Yes, sir. 

Q. Did you ever have any controversy with a man named Wash¬ 
ington—Clem Washington? A. No. sir. 

74 Mr. Stephens: Objected to. 


A. (continued). I dont’ even know him. 

Q. Did you ever have any controversy with a man on the west 
side of vour line to the spring? A. Yes. sir. 

Q. Who was it? 

Mr. Stephens: Objected to as immaterial. 

A. Mr. Bell. 

Mr. GLASSiE: That is offered for the purpose of fixing a date. 

Q. Can you remember about what time that was? A. No, sir, 
T cannot. 

O. What did vou do about vour boundarv lines at that time vou 

V « 
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had the controversy with Roll? A. Well, I got a surveyor and Mr. 
Bell got a surveyor. 

Q. Whom did you got? A. I got Mr. Jackson. 

Q. Where does he live? A. In Takoma Park. 

Q. What did he do? A. When he came he established my spring 
and Boll’s spring is established today and it is the spring they used. 
Q. What did ho do about tbo other boundaries of vour place? 

Mr. Stephens: That is objected to as being secondary evidence 

A. What did he do? 

Q. Yes, what did he do on the line? A. He surveyed my place 
all around from Watts’ branch, lie went from a stone laying 

75 in the meadow on the division line—as mentioned in the 
division line and came back to the centre of the branch and 

went all around the place to the beginning. 

Q. All around your place? A. Yes. sir. 

Q. Where did lie show you your east line was? A. Just about 
where Mr. Schwartz fixed it. twenty-two feet from the building. 

Q. From what? A. Twenty-two feet from the corner of the 
house. 

Q. Of your house? A. Yes. sir. ju*t where be located it. Tt 
measures now twenty-three feet. 

Q. Did you ever make a deed of this land to anybody? .lust an¬ 
swer ve* or no. A. A T cs. sir. it is in the form of a deed. 

Q. To whom did you make it? A. James Buckingham. 

Q. When was that? A. T believe in 1894. T think it was in 
1894. 

Q. If you know say whether Buckingham ever made a deed to 
anybody? A. No. -ir. be never did. 

Mr. Stephens: Objected to. 

Q. Did you ever get a deed from Buckingham? A. T did. At 
least your father (Witness referring to Mr. Glassie’) did and gave 
it to me. 

Q. Have you got it now? A. Yes. sir. 

76 Q. Where is it? A. Tn my pocket. 

(Hereupon the witness produced the deed mentioned). 

Mr. Glassie : I want to offer this deed in evidence. We don’t 
want to surrender possession of it. We will show you the deed and 
produce it at the hearing and we can have it copied in the record 
and given back to us. 

Mr. Stephens: 1 object to it unless it is properly proven. 

Mr. Glassie: A r ou want formal proof of that? 

Mr. Stephens: T want formal proof of that. 

By Mr. Glassie: 

Q. How long have you had this deed? A. 1 think since ’97. 1 

think that is the date of it. 

Q. Has it been in your possession continuously ever since? A. 
Fver since Mr. D. W. Glassie gave it to me. 

Q. Have you ever recorded that deed? A. I did not. 
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Q. Is Buckingham still living? A. I don’t know that. 

Q. When did you see him last? A. T could find out by Mr. 
Robinson, the gentleman who worked for Mr. Baker. T could find 
when he kept a provision store in Mount Pleasant. That is the last 
time T seen him. Mr. Buckingham was always at his place—al¬ 
ways at Mr. Robinson’s place. 

Q. Has anybody else beside you since you bought that place and 
built the house on it been occupying it or working it? A. 
77 Nobodv, only mv son. Some years T would let thorn work 
it some. 

Q. Who, your sons? A. Edward Peters and Charlie Peters. 

Q. Where is Edward Peters? A. Tie is at home, T reckon. 

Q. Where is Charlie Peters? A. There i* sits. (Witness indi¬ 

cates one of the witnesses present.) 


Cross-examination. 

By Mr. Stephens: 

(). Mr. Peters, you say that after you had vour row with McEwen 
that Schwartz came out there with Mr. Tahler. the surveyor? A. 
Mr. Tahler. the surveyor. 

7 _ */ 

Q. Who is Tahler? A. TTc is the man that laid out Lincoln. 

Q. Where does he live? A. Tie lived right on the corner of the 
street that runs hack of the library on 7th street—right at the cor¬ 
ner over a grocery store. 

Q. What was his first name? A. T was not acquainted with him. 
1 only know his name was Tahler and was told there is where he 
lived and I went to see him. TTe was the man who plotted the 
land. 

Q. Did he ever give you a plat or survey of the land? A. T 
never asked him for any. 

Q. Did you employ Mr. Jackson to survey the land? A. At 
one time T did: yes. sir. 

78 Q. Did he ever give you a plat or survey? A. No. sir, 

never did. 

Q. Did you ever ask him for one? A. No, sir, T don't know. I 
never asked him for one at that time. 

Q. You said Jackson pointed out to you the east line pretty nearly 
where Mr. Schwartz did? A. Just where Mr. Schwartz did. 

Q. Exactly the same line? A. The said line and then said if 
anybody attacks you on this T will go into court and keep you 
straight. That is Mr. Jackson’s words. 

Q. Where is Mr. Jackson living now? A. I don’t know. 

Q. What is his first name? A. T don’t know even that. T know 
him well, but T don’t know his first name. T have been to his 
house and I know where he did live. 

Q. Now, you say you built a fence along the east line of your 
land? A. Yes, sir. a little ordinary fence, just a pole—possibly 
a pine pole and wire. T did not go to building any post or railing 
and wire fence or anything like that. We call it a brush fence. 

Q. That brush fence wasn’t on the line? A. Wasn’t on the line? 
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Q. No. sir. A. It was on the line that Mr. Schwartz showed me. 

I didn’t have anv business to build on anvbodv else’s land. 

• 1/ • 

/9 Q. I thought you said it was ten or twelve feet from the 

line. A. I did to preserve the wagon road. 1 said thirteen 
feet to preserve the wagon road. 

Q. You built your fence thirteen feet east of this line? A. Yes, 
sir, I did to keep the horses out. They built a fence and T tore it 
down. 

Mr. Stephens: You need not go into that. 

Mr. Glassik: Just keep the questions of east and west perfectly 
straight. 

Bv Mr. Stephens: 


Q. You built your fence west thirteen feet of what you claim to 
be your line? Was that fence built west of your line? A. West 
of the line? 

Q. A’es. A. No. sir. 

Q. Was it between your house and the line? A. Yes, sir. it was 
between the house and the line. Now do you understand that? 

Q. It was before you got to tin* line? A. Yes, sir. 

Q. Thirteen feet before you get to the line? A. Yes, sir. 

G- I hen your fence was built thirteen feet west of vour line, 
was it not? A. Yes, sir. that is right. Then when you drove out 
Washington Street right into this property you drove into Wash¬ 
ington street into this road we used. 

Q. How far did your fence extend, all the way up and 
SO down your land? A. About three hundred feet. 

Q. It did not extend all the way up and down your land? 
A. No. sir. about three hundred feet. 

Q. South of the house? A. No. sir. north of the house. 

Q. North of the house? A. Yes, sir. north of the house. 

Q- And where was the road that Mr. Glennon cut through? How 
far east of the line was that? A. The road he cut through? 

Q. Yes, sir. A. I don't know anything about Mr. Glennon Y 
land at all. 

Q. You said Mr. Glennon cut a road through there. A I said 
so? 


Q. Yes. sir. A. He is the man who cut the road. 

Q. Where was that road that he cut through? A. That was 
the width about—T don’t know the width. T didn’t go near this 
road much. 1 know where he cut the road. 

Q. Where was the road with relation to your east line? Was 
it west of your east line, between the house and the line, the road 
that Glennon cut? A. He cut a twenty foot road there. 

Q. East of your line? A. No. sir. 

Q Was it west of your line? A. Now, T cannot define 
SI that because I never measured anything Mr. Glennon had. 

Q A T ou know where your line was. Air. Peters? A. Yes 
sir. 

Q. Do you know where the road was too? A. I know where this 
road was he cut. 
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Q. I am talking about that. Was this road that Mr. Glenmm 
cut east of your line? A. Yes, sir, it it west of my east line. 

(J. IIow much west? A. The width of the road. T didn’t know 
how wide the road was. 

Q. The road he cut began at your east line and approached over 

to the west towards vour house? A. That is wav down there be- 

«, «. 

low his holdings there. I don’t know what he was going- 

Q. Was this road south of your house? A. That Glennon cut? 
Q. Yes. sir. A. North of my house. 

Q. North of your house? A. Yes, sir. 

Redi rect examination. 

Bv Mr. Glassie: 

Q. How long was this road that Glennon cut? A. T suppose 
it is about over one hundred feet, the cut and the filling in. He 
made a road. 

Q. One hundred feet long? A. Yes, sir. 

82 Q. Does that road go all down the east line of your place? 

A. No. sir. 

Q. How long is the east line of your place? A. T cannot tell 
you. 

Q. About how long? A. Mr. Stephens- 

Q. About how long is the east line of your place? A. Tt is near 
quarter of a mile I reckon. That is the best T can answer. Tt is 
near a quarter of a mile. 

Q. You say this line or road that Glennon cut was about one 
hundred feet? A. Tt is one hundred feet easy. 

Q. When did he cut it? A. T cannot tell you that. 

Q. About how long ago? A. Couple of years ago. 1907. 

By Mr. Stephens: 

Q. When did lie build the road? 

Bv Mr. Glassie: 

«/ 

Q. When did he build that road? About how long ago? A. In 

1906 and in 1907. That was the last time T knew of him working 
on the road. 190(5 and 1907. The first was 1906 and the last was 

1907 that 1 knew him to work the road—to work on it. 

Q. Did he ever cut your hay on your land or anything of that 

kind lately? A. The man that cut the hay and was moving the 

shocks said that Mr. Glennon gave him permission to cut it. 

Q. What did you do? A. 1 made him go off. When 1 
8:1 left he came back and took the hay off. 

Q. About how Tong was this brush fence? A. T suppose 
it was about three hundred feet. 

Q. Three hundred feet? A. Yes, sir, 1 suppose so. 

Q. Before Mr. Glennan cut this road was there any road all along 
the east side of your land called Division street, or anything like 
that? A. No sir, I didn’t know anything about it. 

Q. I am not talking about any map. Was there any road on 
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ilit* ground? A. No, sir. no road on the ground, only what I made. 
No road at all. 

Q. For whose use was that road that you made? A. For my own 
use. 


Q. Was that road a straight road? A. The road I used? 

Q. Yes; or a crooked road? A. It was straight down to a hill 

where Glennon did cut and then we never used- 

Q. Do you mean the same hill where he cut? A. Yes, sir. 

Q. Where did your road go? A. At the base of this hill that 
went around like this. (Witness indicates.) 

Q. What was that for? A. Because we couldn’t climb that hill. 

Mr. Glassie: In connection with the testimony of this witness 

V 

we will offer the deed, to which he referred in his testimony, 
Nl from Andrew Schwartz. 


WILLIAM PETERS. 


Signed for the witness by me by consent and agreement of counsel, 
this 14th dav of April. 1009. 

EDW T IN L. WILSON, 

Examiner. 


John Bell, produced as a witness for the defendants, and after 
being duly sworn, testified as follows: 

By Mr. G lassie: 

(). Where do you live. Mr. Bell? A. Lincoln. 

(J. In the District of Columbia? A. Yes, sir. 

(J. How long have you been living there? A. I have been living 
there about thirty years. Probably a little over. 

t • • 

Q. IIow near do you live to William Peters? A. Well, I live 
pretty close to Mr. Peters. 

(). IIow close? A. Well. I suppose about four or five hundred 
feet back from the other line to his line. 

(). Were von living there when Peters moved out there? A. I 
was. 

(). Do you remember when he built his house? A. I do, sir. 

(). Is that house now where he built it then? A. Yes, sir. 

Q. The same place? A. Yes. sir. same place. 

So (). What was on the land when he went out there? A. 

When he went out there one part of it was in pines and the 
other part was in what you call laurels and oak trees. A. My wife 
and that man's wife ( witness indicating) grubbed it up for him. 

Q. Grubbed it up for whom? A. Mr. Peters. 

Q. Do you remember when he* was building his house? A. Yes. 
sir. I do. 

Q. From that time down to the present day, who has occupied 
that land? A. I don't know of anybody occupying it but him. If 
anybody has, I do not know anything about it. 

Q. Do you know the line that he claims as his line? A. I do. 

Q. Do you know where that runs on the ground about? Where 
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his line is that he claims? A. Yes, sir, I pretty much knows where 
the line is that he claims and what he has been using all the time. 

Q. What use has he been making of the land up to that line? A. 
He has been making a truck garden of it ever since he has cleaned 
it up except a roadway that he used when he wanted to drive down 
on the lower part of the field. 


Q. What kind of a roadway was that? 


A. That is a road wav 


that he used to drive down to the lower part of the garden. 



Q. Was that used as his road or for other people? A. It 
was his road. 


Q. On his land? A. Nobody didn't use it but him. 

Q. You do not know who cut it, but you know he has been 
working it? A. He has been; yes sir. 

Q. Who has been claiming it? A. No, sir; nobody didn’t have 
anv use for it. 

Q. Was there any road all along the east side of his place? A. 
No, sir. 

0. When he moved there? A. A"es, sir. 

Q. Is there any road there? A. Any more than he uses and no 
more than what Mr. Glennon cut down on the lower end of his 
place. 

Q. When did Mr. Glennon cut that? A. Well, now, I never 
took any record of it when he cut it. but 1 passed over there at the 
time he was cutting it. 

Q. How long ago was that? A. A couple of years ago. 

Q. And before he cut a couple of years ago, there was no road 
there? A. There wasn't any road there or any travelling on that 
part, only what people went over on foot. No team couldn’t get 
through because he had to cut around the hill to get down. 
NT Q. Peters’ road went around the hill? A. After he came 

down straight to his line to that hill it was a descent, and, 
of course he went down in that descent to the other part of his land. 

Q. That is Peters you are talking about? A. Yes, sir. 

(}. What kind of crops has Peters had in there? A. He has 
had so many kind in there 1 could not tell. He has had carrots, 
cabbages, potatoes, peas, beans, tomatoes, beets and everything you 
could raise in there. 

Q. Did they have buildings on the land besides his house? A. 
They had a stable and hen house. 

Q. Is that the same stable he has got there now? A. No, sir, 
the other stable is more east from the one that stands there. This 
one stands more west. The old stable is on the east more. 

Q. More east than the house? A. Yes, sir. 

Q. When did he build that old stable? A. When he first moved 
out there? 

Q. Did he have anything besides the stable—the house and 
the stable? A. Nothing but just the house and stable and the hen 
house. That is all he had at that time that was used. 

Q. Who lives in that house now? A. Charlie Peters. 

Q. That is old man Peters’ son—William Peters’ son? A. 
Yes, sir. 
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<S£ Cross-examination. 

Bv Mr. Stephens: 

Q. J)o you know where Peters’ east line was? A. Where Peters' 
east line was? 

Q. Yes, sir? A. 1 know it was a good deal on the other side of 
his house that lie claimed was the line all the time. 

Q. Do you know what the line was? Not what he claimed, hut 
do you know? A. No, sir, I do not know. 


Redirect examination. 

Bv Mr. Glassie: 

Q. You knew where he claimed? A. Yes, sir, I knew what lit* 
claimed all the time and nobodv ever bothered him about it. 

Q. And what he claimed was east of the house? A. Yes, sir, 
and nobodv ever bothered him about it. 

Q. Nobodv ever bothered him? A. No. sir. 

JOHN BELL. 


Signed for the witness bv me bv consent and agreement of coun¬ 
sel. this 14 dav of April. 1900. 

EDWIN L. WILSON. 

Examiner. 


Richard Dulaney, produced as a witness on behalf of the com¬ 
plainants. being duly sworn, was examined and testified as fol¬ 
lows : 

£9 Direct examination. 

Bv Mr. Glassie: 

Q. Where do you live? A. Lincoln. 

Q. How long have you been living there? A. About thirty years. 

Q. IIow old are you? A. I will he sixty-eight years old tomor¬ 
row, the 9th day of May. 

Q. How long have you known William Peters? A. 1 have been 
knowing him ever since he lived out there. I was there when lie 
came out there—William Peters. I was living there. 

Q. Do you remember what condition the land was in when Peters 
came out there? A. Yes, sir. 

Q. What was it? A. It was in pines and briars and poppy bushes 
and everything. 

Q. Who cleaned up the land? A. My wife and Mrs. Bell and 
Mrs. Peters. It was rather difficult for him to clean it up. 

Q. For him? A. Yes. sir. 

Q. Do you remember when Petcr^ built his house? A. Yes. sir. 

Q. How soon was it after he carre out there? A. I could not 
tell how soon exactly but I know when he built it. I have no recol¬ 
lection. but he moved—we commenced to build when he built. 
90 Q. How soon after he was clearing up? A. After he 

cleaned up the land, but could not tell how soon it was. I 
did not take any record of it. 
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Q. What house did he build there? A. What house did he 
build? 

Q. Yes, sir? A. He built a frame house. 

Q. Where is it now A. It is there. 

Q. It is the same house that is there now? A. The same house. 

Q. Tt never has been moved? A. No. .sir. never has been moved. 

Q. What did he build besides a house? A. He built this stable 
and a hen house. That is all T know of. 

Q. Where was the stable? A. The stable was on the east side 
where he has said—on the east side of his house. 

Q. Is that the same stable that is there now? A. No. sir. 

Q. This old stable-A. Tt is down. 

Q. (continued). Was that farther east or farther west, than the 
house? A. Well, it was—1 don't know exactly, but I know now 
it is east. 

Q. The stable is east? A. Yes. sir. 

Q. You do not know whether this present stable was built 
HI farther east or farther west than the old stable? A. No. 
sir, because I never took any account. 

Q. Do you know where the line is that Peters claims to own to? 
A. I know where he has been working and always claimed was his 
own and never have seen anybody have any trouble about it up 
until now. 

Q. What did he do to work the land up to where he claimed? Q. 
What did he do about it? .1. Yes, sir. A. TTe simply worked it 
and planted stuff on it and strawberries. He worked it and did 
everything else on it. 

Q. Did he work it up to the line? A. He worked it up to the 
line. 

Q. The District claims that the true line if it were run out there 
on the ground would go through Peters’ house. That line that we 
are talking about, would that be any distance from the line that 
Peters claims to or works to? A. Tf it is claimed it goes through 
the house, it seems it would be. 

Q. Was there any road along the east side of Peters' land when 
Peters moved out there? A. Not as T know of. 

Q. Did you see it on the ground? Was any road on the ground? 
A. No, sir. there was no road on the ground only what he made 
when he went there. 

Q. That is the road that he made to run all along his 
02 line? A. Right straight on down. 

Q. What kind of a road was it; a public road or a farm 
road? A. No, sir, it was a farm road, just leading out from his 
stable down on the farm to carry out the manure and to throw 
stuff down on the place? 

Q. Was that a straight road? A. That was a straight road until 
you got down to where this hill was where they cut. 

• Q. Did it go around the hill? A. Yes, sir. 

Q. Curved around the hill? A. Yes. sir: curved around the hill. 

Q. AVho used that road? A. He uses it now. 

Q. Who did use this road that Peters made? A. Nobody hut 
Mr. Peters was using it. 
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Q. W as there ever any public road all along Mr. Peters’ land? A. 
No sir. 

Q. Is there any road there now? A. No, sir. 

Q. You have been living out there in that same place steadily for 
over thirtv years? A. Yes, sir. 

Q. Will you tell us whether the people around there generally 
knew where Peters claimed to? 

Mr. Stephens: I object to that as immaterial. 

93 Mr. Glassie: Tie objects to the question. 

Mr. Stephens: Yes. T object to the question. 

Bv Mr. Glassie: 

•/ 

Q. Have you a family? A. I have. 

Mr. Stephens: Same objection. 

Q. How close to the Peters do you live? A. Well, I suppose I 
live about as far as four squares or about four squares. T think, 
from his place: taking it in squares. 

Q. About fifteen hundred feet? A. Fifteen hundred feet? 

Q. Yes, sir. A. I don’t know, but close enough to call on him. 
I don't know how close. 

Q. About how long is Peters’ east line? A. I don’t know. 

Q. You could not measure it? A. No. sir. 


Cross-examination. 


Bv Mr. Stephens: 


Q. You say Mr. Peters never had any trouble about his east line? 
A. I did not say anything about his troubles. I did not interest 
myself in Mr. Peters’ troubles. 

Q. Did you not sav that he never had any trouble about his east 
line? A. T don’t know anything about it. He never had any 
trouble—he never had any. T said I did not know of any. 
94 I did/’ not say he never had any. I did not know of any. 

Q. Did anybody use this road besides Mr. Peters? A. Not 
as I know of. 

Q. There wasn’t anybody there to use it? A. Not but Mr. 
Peters. 


Q. Nobody but Mr. Peters? A. No, sir. 

Q. Did you see that fence that Mr. Peters built there? 
T see the fence? 


Q. Yes. sir. A. No sir, I didn’t even see that, because 
take any notice of it. T don’t go over that way much. 

Q. Do you know whether he built a fence there? 


A. Did 
T didn’t 


Mr. Glassie: We do not claim we had any fence along his line. 

Q. Did Mr. Peters build a fence from his house down along north. 
A. T don’t know anything about that. 

Q. You do not remember that fence at all? A. T don’t know 
nothing about that. 


RICHARD DULANEY. 



CUNO II. RUDOLPH ET AL. VS. WILLIAM PETERS. 


45 


Signed for the witness by me by consent and agreement of coun¬ 
sel. this 14th day of April. 1909. 

EDWIN L. WILSON, Examiner. 

Charles Peters, produced as a witness on behalf of the com¬ 
plainants. and after being duly sworn, testified as follows: 

95 Bv Mr. Glassie: 

Q. What is your name? A. Charles Peters. 

Q. You are the son of William Peters? A. Yes, sir. 

Q. Where do you live? A. Lincoln. D. C. 

Q. I)o you live in this house that has been testified to by the 
witnesses? A. I do. 

Q. How long have you lived there? A. Well, about six years. 

Q. Who lived there before you lived there? A. My sister lived 
there a year and probably a little more. 

Q. Who lived there before your sister? A. Mv father and family 
and I generally. 

Q. Your family? A. Yes, sir. 

Q. Do you remember when that house was built? A. I remem¬ 
ber right after it was built. I never was out there while it was 
being built. 

O. How old are you now? A. About thirtv-two. 

Q. What is your first recollection of that house? A. Going out 
to live in the house. 

Q. Is that the same house that is there now? A. Yes. sir. 

Q. Tn the same place? A. Yes, sir. 

9f> Q. What has been your occupation? A. Raising a truck 

garden. 

Q. Helping your father. A. Yes, sir. 

Q. Ever since you were old enough to work? A. Yes. sir. 

Q. W ell, now, since you were old enough to work will you tell 

us how far east on that land vour father and vou and the rest of the 

*/ •- 

family have worked the land? A. Well, we have worked as far 
east as a little road wide enojugh for a wagon to go down and go on 
down the line. 

Q. How did you count that road, as part of your land or a publio 
road? A. Part of our land. 

Q. How long was that road? A. Well. I suppose that road is 
about seven squares long, or six squares or something like that. 

Q. What was it used for? A. It was used for our own special 
use to haul manure down there through the field and bring wood 
up out of the place and hay and stuff we would raise. 

Q. Do you know where the line is your father claims to own to? 
A. Yes, sir. 

Q. How far east of your house is that line he claims to own to? 
A. That line was about twenty-two feet. 

Q. East of your house? A. Yes, sir. 

97 Q. Have you got a stable out there? A. Yes, sir. 

Q. Where is your stable? A. The stable is back of our 
house, more eastward toward the line. 
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Q. More eastward toward the line than the house is? A. Yes, 
sir. 

Q, Is that the same stable that has been there all the time? A. 
No, sir. 

Q. Was there a stable before that? A. Yes. sir. 

Q. Where was that. A. That was more eastward toward the 
line than the stable is now. 

Q. Can you remember any time when there was a public road 
on the east line of your father’s land? A. No sir. 

Q. Was there ever any such road to your knowledge? A. None 
was there. 

Q. Is there any there now? A. Only the road we made on our 
land. 

Q. You know the line your father claims to. How far up to 
that line did you work? A. We worked in about thirteen feet of 
that line, and we used the other part for a roadway. 

Q. Now, what did you have in the land? A. We have had so 
many things it is hard to name. All kinds of vegetables, 
OS and strawberries and blackberries. 

Q. How often have you cultivated that land? A. We 
have been cultivating it ever since we cleared it up and got it in 
condition to cultivate. 

Q. Do you cultivate it every year? A. A r es, sir. 

Q. Now. up to the north end of this land, towards Watts branch, 
is there a hill? A. Yes, sir. 

(1. When you got to that bill, which way did that farm road of 
vours go? A. We had to go around the hill. The hill was too 
steep for a horse to climb. We had to go around the hill. 

Q. Which way did you go? A. We b-ared off towards the west 
of that hill and went around the place. 

(J. Where does that road lead to after it bears out around the 
bill? A. It leads through on to our place. 

Q. On to your place? A. Y&«. sir. 

0. Now, north of that where the road bears off. how far towards 
this line that vour father claims did vou cultivate the land? IIow 
far up to this line did you cultivate? A. We cultivated up about 
three feet. About three or four feet. 

Q. Within three or four feet? A. Yes, sir. 

Q. What did you put in there? A. Well, we have had beans, 
x/mlin-s and potatoes. 

09 Q. Now. at the south end of your place I understood you 

to say you plowed up to the road you made yourself. Is that 
right? A. Yes. sir. 

Q. Who used that road? A. We used it. 

Q. Did anybody else use it? A. No, sir. 

Q. Do you rememl>er any matter about a bridge? A. Yes, sir. 

Q. What was that? A. 1 remember Mr. Glennon had a bridge 
built there and my father cut it down. 

Q. Why did he cut it down? A. He claimed it was on his land. 

Q. Your father did? A. Yes. sir. 

O. Did he build it more than once? A. Yes, sir. 
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Q. What did your father do? A. He cut it down the second time 
and lie built it again. 

Q. What did vour father cut it down for? A. He claims it was 
on him. 

Q. Do you know who claims to own the land across from him on 
the east? A. Mr. Glen non. 

Q. Do you know whether anybody claimed to own it before Glen- 
non? A. Yes, sir. 

100 Q. Who was that? A. Mr. Behrend and Mr. Taylor. 

Q. Who owned it just before Glennon, or claimed to own 
it? A. 1 remember once Mr. McEwen claimed to own it, but I don’t 
know whether that was exactly before Mr. Taylor claimed to own it 
or not. 

( l . You remember that Taylor claimed to own it? A. Yes, sir. 

Q. You remember Behrend? A. 1 really do not remember his 
first name. 

Q. Is it the only Behrend you know—the only person of that 
name you know? A. I know his brother, the man who owned a 
farm right in front of our place now. 

Q. That is the brother of the man you spoke of? A. I think his 
name is Mr. Amnon Behrend. 

Cross-examination. 

By Mr. Stephens: 

Q. How far does your recollection of this farm go back. Mr. Pe¬ 
ters? A. Well, ever since I was a small boy. 

Q. Did you live on the farm then? A. Yes, sir. 

Q. Do you remember the row your father had with McEwen about 
the east line? A. No, sir. 

Q. You do not rememl>er that? A. No, sir. 

101 Q. Do you remember a row he had with Taylor about the 
line? A. Yes, sir. 

Q. Did he have any row with Behrend about that line? A. None 
as I know of. 

Q. He had a row with Mr. Glennon about it? A. No sir. 

0. He did not? A. No more than what is in contest now. 

Q. Glennon cut a road out there on what he claimed to be the 
highway? A. What he calls it? 

Q. He claimed it to be a highway? A. Yes, sir. 

Q. And built a bridge on it? A. Yes, sir. 

Q. Do you remember that road with the bridge? A. Yes, sir. 

Q. You say nobody used this road except yourself and your fam¬ 
ily? A. That is all. 

Q. There was not anybody else there to use it? A. Well, no, 
sir. 

Q. Do you remember that brush fence that your father was talk¬ 
ing about? A. Yes, sir. 

Q. That was inside of your line, was it not? On your own line? 
A. Yes, sir. 

Q. And the wagon road was on the other side, east of the 
fence? A. Yes, sir. 


102 
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(J. And that fence was about three hundred feet long? A. About 
that long. 

Q. And ran over from where the house is down north? A. Yes, 
sir. it ran north. 

Q. Was that the only fence on the place? A. That was the only 
fence. 


Redirect examination. 

By Mr. Glassie: 

Q. What did your father do with that bridge? A. Cut it down. 
Mr. Stephens: You have asked that twice. 

Bv Mr. Glassie: 

Q. Whv was not this road of anv use to anybody else? A. In 
fact I have never seen any one around there that lived right close 
to it that had much business over that way. 

Q. Where did this road lead to? A. It led from the north end 
of our place to the south end. 

Q. Did it cross Watts’ Branch? A. No, sir. 

Q. What part of the place did the north end of it stop? A. At 
Watts’ Branch. 

Q. What did it lead to on your place? A. What did the road 
lead to? 

108 Q. Yes. sir. A. The lower end of it was where they raised 
the truck at. 

0. At the north end of your place where did this road end? 
What did it end in at the northern end of your place? A. In the 
meadow. 

Q. Tt ended in the meadow? A. Yes, sir. 

CHARLES PETERS. 


Subscribed and signed for the witness by me by agreement of 
counsel, this 14th dav of April. 1009. 

EDWIN L. WILSON, 

Examiner. 


Hereupon it was agreed and stipulated by and between counsel 
for the respective parties that the time for taking the defendants’ 
testimony should be extended until the 20th of May exclusive. 

EDWIN L. WILSON, 

Examiner. 


Hereupon the further taking of testimony in this cause and on 
this behalf was adjourned subject to agreement of counsel or notice. 

EDWIN L. WILSON, 

Examiner. 
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104 Washington, D. C., 

May '12nd, 1909—Friday at 3 p. m. 

Met pursuant to agreement of counsel at the same place for the 
purpose of taking further testimony on behalf of the defendant-. 

Present: Mr. Frank H. Stephens on behalf of the complainants; 
Messrs. 11. 11. (ilassie and Charles W. Stetson on behalf of the de¬ 
fendants: Fxaniiner and witness. 


Gkokgk W. .Jackson, produced as a witness on behalf of the de¬ 
fendant-. and being duly sworn, testified as follows: 

By Mr. Glassie: 

Q. Mr. Jackson, state your full name and residence? A. George 
W . Jackson. Takoma Park, Montgomery Countv, Maryland. 

Q. What is your occupation. Mr. Jackson? A. Surveyor and civil 
engineer. 

Q. How long have you been engaged in that occupation? A. 
About fortv years. 

Q. What, if any, experience have you had in making surveys of 
property in the county outside of the City of Washington and in the 
adjoining counties of Maryland? A. 1 have been surveying more or 
less for the last forty years in tin* District of Columbia and adjoining 
in Maryland and Virginia. 

Q. Did you make a survey of the land in Lincoln some 
10"> years ago of William Peters? A. Yes, sir. 1 have a recollec¬ 
tion of making a survey for him. 

Q. About how long ago was that? A. Sometime ago. Ten or 
fifteen years, or somewhere along there? 

Q. Did you run Peters' lines, and if so, according to what? A. I 
ran it bv a deed from the Sheriffs to a man by the name of Ilurtt. 
and from Ilurtt to a man named Schwartz, and I think I had a case 
from Schwartz to Peters. 

Q. Look at this certified copy of a deed from John W. T. Dean, 
Mary C. Dean, the wife, Julia- W. Dean, and wife, and Emmeline 
Sheriff, of the first part, and Henry Ilurtt of the second part and state 
whether- A. That is one of the deeds. 

Q. Look at this original deed from Andrew Schwartz and wife, to 
William Peters, and state whether or not that is one of the deeds you 
mentioned? 


Said paper is marked for identification, 


“G. W. .T. No. 1”. 


A. Yes. sir, that is one of the deeds I had. 

Q. Did you have a plat of the subdivision of Lincoln at that time? 
A. Yes, sir. 

Q. Will you look at this plat entitled “Survey by A. C. Taber, C. 
E., town of Lincoln, being part of the subdivision of the Sheriff 
estate, dated 1875, and state whether or not that was the plat you 
had. A. That was the plat I had. 

10H Q. Before making your survey did you verify the distances 
given as to these lines in Lincoln on this plat by comparing 
them with the distances in the original recorded subdivision? 

7—2142a 
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Mr. Stephens: I object to the question as leading. 


A. 1 did. 1 compared them before L made the survey. 

Q. Did you locate the division line between Emeline Sheriff and 
Peters on the east of his tract according to these deeds and plats that 
you have mentioned? A. 1 attempted to do so. 

Q. Where was Peters' house located with reference to the division 
line between Sheriff and Peters? A. Taking that plat and the dis¬ 
tances given on Washington street given in the plat there I find 
Peters’ house to lu* between six and seven feet on bis own line in sec¬ 
tion 7. 


Q. IIow far then was the easternmost part of his house from the 
division line? A. According to that plat between six and seven feet. 

Q. In reaching this line what allowance, if any, did you make 
for the land in the subdivision of Lincoln? A. I allowed even* man 


to have his lot according to that plat. 

Q. Can you give the exact distance? 
Q. That is six feet and nine inches? 


A. ()%. 

A. Prom the true division 


line. 


Q. From the true division line as shown by the distance given in 

the lots and streets on Washington street? —. -. 

Q. Now, have you been on that property lately? A. 1 was out 
there last week. 

107 Q. Look at this that 1 show you, marked exhibit I). C. 

number 2, and observe these corner stones. Did you see 
those stones on the ground? A. Yes. sir; the corner stone marked 
S. S. IS. etc., purporting to mark the westernmost line of certain 
blocks or squares and purporting to be twenty feet to the east of the 
true division line. 


Q. Do you locate these stones on the ground? A. I located these 
stones (Witness indicates). 1 located tlie southern-most stone. 

Q. Any others? A. Yes, sir, I saw several others on that line. 

—. W ill you state how far those stones are from the true division 
line as run bv vou in vour original survev that vou testified about? 
A. They are about six feet east of the true division line. 

Q. Six feet east of the true division line? A. Yes, sir. 

Q. Where is Peters' house with reference to where it was when 
you went there before? A. The same spot as far as I could see. T 
don't think it has ever been moved. 

Q. Did you run this line last week when you were there? A. T 
measured the line along Washington street from the extreme west 
end to the division line by the measurements given on that plat. 

Q. Where did you locate Peters’ house with reference to 
108 the true division line after you had done that? A. According 
to that it puts Peters' house, as T say. from six to seven feet 
on his own land west of the true division line. 

Q. When you were there originally on this first visit, did you find 
any stone in the line of the division between Emeline Sheriff and 
TIurtt used as a corner stone? A. There was a stone lying on the 
ground north of Watts branch a short distance north of Watts branch 
said to be on the division line. 
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Q. Did you use that stone on that occasion in making your line? 
A. Yes, sir, hut I did not think it was right. 

Q. What was the matter with it? A. I thought it must have 
slipped around out of place somewhat. 

Q. What was your reason for thinking that? A. Well, I did not 
see how they could call that on the division line. 

Q. Why not? A. T could not get the division line to run over it. 

Q. Where did you make vour starting point to get that true 
division line? A. T started at that stone to run from there to the 
south according to those deeds. 


Q. Tf you started from that stone and run south according to those 
deeds where would that line have been? A. Tt would have thrown 
me a little too far east, hence 1 went to the extreme west corner of 
Lincoln. I went to the extreme southwest corner of Lincoln 
100 and measured from there eastward the total distances as given 
on the plat of Lincoln and from that point would he a 
division line. 

Q. And that line is the one referred to when you were testifying 
just now? A. Yes, sir. 

Q. Will you look at this plat, Mr. Jackson, marked exhibit 1). C.. 
number 2. in which it appears—it is set down that the division line 
between Emmeline Sheriff and Peters in Lincoln runs approximately 
ten feet to the west of the easternmost part of Peters’ house. Sltate 
whether that line there laid down is the true line as found by von 
in surveying this land under that clause of the various deeds and 
the plats mentioned? A. The red line indicated there on the plat? 

Mr. Stephens: Which red line? 

Mr. Glassie: I am not referring to the red line. 

A. No. sir: unquestionably it is not. 


Mr. Glassie: I offer in evidence the deeds and the plats identified 
by the witness and heretofore marked for identification. 

Mr. Stephens: I have no objection to the deeds subject to exam¬ 
ination. The original is admitted subject to examination, and the 
plat. I object to as not having been proven. 


By Mr. Glassie: 

%j 

Q. Who was A. C. Tabler, if you know? A. Well, he was an 
old resident of Washington. T guess all the old residents here know 
him. 

Q. What was his occupation? A. Surveyor. He went by the 
name of doctor. 

Q. Where did he live? A. He lived up on Capitol Hill. 
110 He lives up there vet. as far as I know. 

Q. Did you know him personally? A. 1 have seen him. 
T never had anv talk with him. 

Q. Do you know whether he did surveying work in the eastern 
part of the District? A. Yes, sir: he was employed by the Deans 
and Sheriffs to do work. He did work for Charles McEwen. 
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Cross-exami nation. 

Bv Mr. Stephens: 

Q. When did you make this tirst survey of the Peters property? 
A. I said somewhere about ten or fifteen years ago. I don’t recall 
when. 

Q. Have you got your field notes made on that occasion? A. No, 
sir. I never saved any notes of it then. 

Q. Do you know where vou began to run the line? A. Yes, 
sir. 

Q. Where did you begin? A. Where 1 started, at that stone sup¬ 
posed to he on the division line. 

Q. But you said what was understood to he on the division line. 
A. Yes, sir. 

Q. But you said afterwards it was not on the division line? A. 
T don't think it was directly on the line. 

Q. Then if you began at the stone and did not mark a 

111 straight boundary your survey could not have been cor¬ 
rect? A. Not necessarily so. 

Q. That is to say. you began on a false boundary and still got 
a correct survey? A. Yes. sir. 

Q. Then you would have to falsify the lines, for instance, would 
you not? A. No sir: go to the other point and verify vour starting 
point, which T did. 

Q. But you said you began at this stone. A. Yes. sir. 1 did not 
think it was right, and in order to prove it was right 1 ran—I went 
to another point. 

Q. What other point did you go to? A. I went to the extreme 
southwest corner of Lincoln as shown on that plat. 

Q. Which plat, tin* Taber plat? A. On that Taber plat. 

Q. And from that point measured along Washington street the 
total distance? A. And from that point measured along Washing¬ 
ton street the total distance given on the Taber plats for the lots 
and streets. 

Q. Which way. east? A. Yes. <ir. east, which ought to have car¬ 
ried me to the Division line. 

Q. Then this stone was west of the division line? A. The first 
stone you spoke of? 

Q. No. sir. T don’t understand your measurements. You be¬ 
gan- A. T can show you better on the plat. 

112 Mr. Stephens: Well, show me on the plat. 

A. Now. according to the deeds they call for a stone sup¬ 
posed to be on the division line between the Sheriff properties which 
was marked on the plat ‘‘stone." Now. by the deeds the two start¬ 
ing points were this land down here in this section in which Peters' 
land was. T don’t recall just now the chains—a chain and some 
links, in the center of Watts' branch, and then from that point 
running south 10 degrees west and 27 and some links—27 chains 
and some links to Washington street, which was twenty feet wide. 

Q. Where is Washington street on this plat 9 A. Down here. 

Q. Ts that called the south of this stone? A. South. 

Q. This is going south? (Indicating on the plat.) A. Yes, sir; 
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then with Washington Street or the south line of the plot 7, two 
chains or something—I don’t see it on there—to Clem Washing¬ 
ton's line, and then with Clem Washington’s line to the end there¬ 
of, and then with several other lines to the stake on the hill and 
from that point down to Watts’ branch, and then with the meander 
of Watts* branch to the division line. Now, verifying it, thinking 
that stone was too far east at the starting point T came down here 
at this point (indicating), which is the extreme southwest corner 
of Lincoln, you see. 

Q. That is west of this property you surveyed? A. Yes, sir. 
Come down to this southwest corner of Lincoln and from that point 
measured eastwardly with Washington street the total distance is 
given on this plat. 

113 Q. On this Taber Plat? A. Yes, sir, and then from 
that point would be the division line. 

Q. You measured from the southwest corner of Lincoln down 
to the division line? A. Yes, sir. 

Q. And where did you get that distance? A. I have gotten the 
number of feet. 


Q. Where did you get the distance: not how much? A. From 
this plat. 

Q. From this Taber plat? A. From this plat, 

Q. Do you know what this Taber plat is taken from? A. Noth¬ 
ing more than T see on it. Made by A. C. Taber, Civil Engineer: 
and drafted by E. B. Dean; the town of Lincoln, being part of the 
subdivision of the Sheriff estate: A. D. 1875. 


Q. Your survey then amounted to this. Mr. Jackson, that you 
took this Taber plat as a correct plat and then worked out from 
the plat? A. Yes, sir. 

Q. Did you attempt to verify to your own work in any way the 
correctness of the lines or distances on this Taber plat? A. T just 
told you T did. 

Q. You just told us that you assumed that this Taber plat was 
correct? A. Yes. sir. 


Q. And worked with this plat as a correct copy? A. Didn't 
114 T tell you 1 went down to the extreme southwest corner? 


Mr. Stephens: Do not go over that, 

Mr. Glassie: Let him finish his answer. 

Mr. Stephens: All right. Go ahead. 

Mr. Gt.assie: Finish your answer. 

A. T went to the extreme southwest corner of what is called 
Lincoln. 

Q. As laid down on the Taber plat? A. Yes. sir, as laid down 
on the Taber plat and went over that—went from that point and 
measured eastwardly giving all the lines and streets. 

Q. Now T ask you if you attempted to verify the correctness of 
the courses and the distances that you found laid down on the Taber 
plat? Do you understand what T mean by that? A. T think T 
do. T did. 

Q. Now did you verify them? A. When T measured the first 
and came to a street T would see whether those lines would carry 
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me up to the street and whether the property was on the right 
street. 

Q. According to the 'Faber Plat? A. Yes. sir, according to the 
Taber plat. 

Q. But the Taber plat was your guide, was it not? A. As a 
matter of fact. 

Q. How do you know the Taber plat was correct? A. I tested it. 

Q. What was the test? A. That was the test. 

Q. You tasted the Taber plat by the Taber plat? A. 1 tested 
the Taber plat by the measurements 1 made. 

Q. What you took from the Taber plat? A. Yes. sir. 

You do not call that a test, do you. Mr. Jackson? A. 
1 would like you to give me some other test. 

Q. How did Taber make up his plat? A. The same way 1 did. 
bv running or measuring lines. 

Q. He did not have a plat? A. He made a plat from his notes. 
.l..From his field work. 

Q. He did not have a plat to tell him what the courses and dis¬ 
tances were? A. No. sir—he may have had a plat. He may have 
platted it before and then went there and put it on the ground. We 
frequently do that. 

Q. Hid you ever make another survey of the Peters property? A. 
Make another survey? 

Q. Yes. sir. A. Yes. sir. 

Q. A ou said this was ten or fifteen years ago? A. Yes, sir. 

Q. When did you make your last? A. Last week. 

Q. \\ hat starting point did you take in that survey? A. Went 
over and took the same point on the south line—Washington street. 

Q. The same starting point? A. To see whether his house had 
been moved or not. 

Q. Following the Tatar plat as you did on the first time? A. 
A es. sir. after having verified the Taber plat by a record plat in the 
surveyor’s office. 

1 lb Q. A\ hat surveyors office? A. Surveyor of the District of 
Columbia. 

Q. What plat did you compare the 'Faber plat with? A. With a 
plat recorded in (Jovernor Shepherd—1 forget the book. A T ou can 
find it there. 

Q. Governor Shepherd 25, 27 and 29? A. T think that is it. 

Q. A on say the Tatar plat compared with the Governor Shepherd 
plat at the pages mentioned? A. A r es, sir. 

Q. Now. you spoke of the division line between the Sheriff’ estate 
and the Dean Estate. What was this Division line? A. Emeline 
Sheriff on the east and Mary C. Dean on the west and some other, 
party. 

Q. Mas that a single line that ran down between these parties or 
was it a road or way reserved by the parties? A. Tt was the division 
line between the different parties separating at an oak tree supposed 
to stand on the District line on the north side of the Sheriff road. 

Q. Do you know anything about the road way existing between 
the different [tarts, the eastern and western parts of the Sheriff 
estate? 
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Mr. G lassie: We object. There is no controversy here as to the 
right of way; the theory of the complainant’s bill being that the de¬ 
fendant Peters is in the street east of the division line irrespective of 
any right that Peters’ land may be subject to. 


A. I know that the deeds refer to a road way granted by 
117 both parties—those on the west and those on the east. 

Q. In the surveys that you made, or either of them, did 
you take into calculation this right of way and the difference between 
tbo east and the west lines of it? 


Mr. G lassie : I object as irrelevant, immaterial and incompetent 
to the question in issue; the point in issue being the true division 
line and the charge being that the defendant is over that division 
line, and no question of the right of these respective parties to exer¬ 
cise an easement over the land of each other being involved in this 
case. 


A. Whv the deed stated what the distance was. There was no 
need of anv calculation. 

Q. Do you say that you did or did not take into calculation this 
right of way. the difference between the east and the west? A. Of 
course, 1 had nothing to do with the right of way. 

Mr. G lassie: 1 object because it is manifest that you could not in 
determining the division line take into calculation something that 
is to be measured from the division line. 

Q. Well. then. 1 understand you to sav in your surveys that you 

did not take into account this road way or measure to either line of 

it but vou measured to a division line between the two estates. 

• « 

Mr. (1 lassie: Same objection. 

A. I measured, as 1 said before, from the extreme southwest cor¬ 
ner of Lincoln the distance as given on the map made bv Taber to 
the Division line. 

Q. And what did you get the division line from? A. 
1 IS From establishing that distance. 

Q. When you ran the distance given on the Taber map 
then yon assumed that you had reached the division line? A. Yes, 
sir. 

Q. Have you examined this plat? A. Not to measure. 

Q. Filed in this case and marked exhibit D. C. Number two? A. 
Not to measure. 

Q. Have you compared that with the plat in Governor Shepherd 
25, *27 and 29? A. No sir. I didn’t have it. This is the first time 
I have ever seen that. 

Q. Then you are not able to state whether or not this plat agree? 
with the plat in Governor Shepherd? A. I don't think it does from 
what T have understood to be the division line. 

Q. But you have not made a comparison? A. No, sir, but I did 
compare the Taber map with the Governor Shepherd map of Lin¬ 
coln. I was only going to say that the plat agrees with what T have 
done, but I think somebody has been deceived on it. 

Q. Did vou sav that vou had located anv of these stones marked 




56 


CTTXO IT. RrDOLPTT KT AT.. VS. TVTLLTAM PETERS. 


on this plat “D. C. Exhibit number 2.”? A. I located the stones 
on that ground. Whether they are located on that plat or not 1 do 
not know. They seem to me to be on the plat in one sense as they 
are on the ground. 

(J. How many stones did you locate? A. 1 don't recall 
119 exactly. Two or three of them. I walked up to the line and 
1 noticed the stones on the line as 1 walked up from the 
electric cars. 


Q. Are those stones shown on the Taber map? A. No, sir. 

(J. Those stones arc on tin* other side—the east side of this division 
line? A. On the east side of the division line? 

Q. How far east? A. About ten feet according to the division 
line. They are located by those stones. In other words, the stones 
appear to me to he on the east side of the reservation which is ten 
feet from the division line. 

(J. Did you measure the distance? A. Yes, sir, I measured the 
distance from that line where the stones are to where the division 
line ought to he from it. 

Q. What is the distance? A. Ten feet according to the way 
they have got the stones. 

Q. Do any of the lines represented on this map, according to the 
plat number two, represent the division line that you located? A. 
That is what 1 want to get at. 

Q. I want to know what those black lines and those red lines rep¬ 
resent on there? A. Wait a minute. 


(Hereupon there was a pause while counsel and witness examined 
the map.) 

120 Q. Then you cannot tell. A. It is a question I cannot 
answer without asking one. 

Q. Did you have anything else to assist you when you made these 

two surveys other than this Taber plat? A. I had the deeds. 

Q. What deeds did you have? A. The deeds from the Sheriffs 

*»o 11nrtt and f rom Ilurtt to Schwartz and from Schwartz to Peters. 

I found thev all came down the same wav. There was no difference 
• #/ 

in them. 

Q. Well, in surveying there yourself you started at this stone? 
(Counsel indicates on map.) A. Yes, sir. 

Q. And that stone you say was not a true starting point? A. No, 
sir. 

Q. So that the surveys that you actually made you neglected that 
stone? You did not accept that as marking the true boundary? 
A. No, sir. 

Q. So that the survey that you actually made was not based on 
the deeds, but was based on the Taber plat? A. It was based on 
the deeds in a measure, as well as the Taber map. 

Q. How much on the deeds and how much on the Taber map? 
A. I was confident that the stone was not in the right place when 
I went first to it. but I had nothing else to go by at that time so I 

ran that line on down- 

Q, That is to say- 
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Mr. Glassie: Let him finish that please. 

Mr. Stephens: I want to understand him as he goes 
121 along. That is to say you first made your survey according 
to your deeds? 

A. Yes, sir. 

Mr. Stephens: Then go ahead. 

A. Then I went on down to the south end of the Lincoln plan 
and measured that distance across eastward to bring me to the di¬ 
vision line or where it should be. 

(J. Well, when you made this last measurement you followed the 
Taber plat? A. Yes. sir both times. 

Q. Both times? A. Both times. 

Q. When you started from this stone I thought you said you fol¬ 
lowed the deeds? A. I followed the deeds and the Taber plat both. 
It is shown on the Taber plat there. 

Q. Well, the division line that you located was different in each 
instance wa< it? A. It was a little west of where the stone was—a 
short distance. 

Q. You said six feet and 9/10. the difference between the two 
division lines that you located. 

Mr. Glassie: I beg your pardon. He did not say anything 
about that. 


A. Not out where the stone was. The stone was 28 and a frac¬ 
tion chains north of Washington street, the south end of Lincoln. 
Q. Your division line at its north end was out then from what? 
Mr. Glassie: Out from what? 

122 Q. (continued). It is between the two division lines that 

vou found? 

•/ 

Mr. Glassie: The stone line and the other line, is that what you 
mean? 


A. I said I found the stone a little too far east for the division 
line. 

Q. And you verified that by beginning at the southwest corner 
and going east and then north? A. If I did tell you just how I did 
verify it it would take a whole double sheet of paper nearly. 

Q.' W as that the way to prove it, the way you did it? You found 
that stone? A. That was one way. Another test of it was to run 
all the lines on the west side to section 7. I did that and found 
the last corner, which was the northwest corner of section 7 and 
then the deed gives the street distance from that point to where the 
stone ought to be—the division line and I tested on that—T tested 
that line and found the stone here lying a little too far east. 

Q. How did you locate this stone at the south corner of Lincoln? 
A. Ilow many times do vou want me to tell vou that? Tt is all 
clown in the record. I have told you that. 

Q. Well, tell us again. I don’t remember that. A. I said I 
went to the southwest corner—the extreme southwest corner of 
Lincoln. 

Q. That is what I want to know. How did you locate that? A. 
There is a stone there. 


8— 2142 a 
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Q. Ts it marked? A. "No sir. we don't have marks on 
stones. 

Q. What kind of stone was it? A. It was a conglomerate. 

Q. Just a boulder? A. It is not what you call a boulder. Black 
sand stone. 

Q. How did you determine that stone as the correct starting 
point? A. We generally know where the corners are and whether 
they are correct. I ran a line for half a mile south up to that corner 
to prove it. I ran half a mile nearly west to prove it. 

Q. When did you do that? A. Before that. T knew where the 
stone was from the former running. 


Redi reel examination. 


Bv Mr. G lassie: 

Q. Was this plat in Governor Shepherd a plat of the same blocks 
of Lincoln that are called for in this Taber plat? 

Mr. Stei'IIKNs: I object. The plat itself will show that. 


A. I think it is one and the same thing. The one made from the 
other. 

Q. If this stone above Watts' branch were too far to the east and 
you had run this division from that stone following the bearings 
would you have given Peters more land than von did give him? A. 
I would have given him more than he got. 

Q In starting from the southwest corner of Lincoln, will you 
state for the sake of clearness exactly what distances you 
124 allowed along Washington street going east? A. 1 allowed 
all the distances shown on the plat for the lots and the 

streets. 


Q. Have you any memorandum of what those distances are, or 
do they appear on this plat? A. They are on the plat. 

Q. They appear on this Taber plat*? A. Yes, sir. 

Q. Will you point out on this plat what you mean by the street 
course from the west line of Lincoln to the division line? A. Yes, 
-ir. You will find that the deed says from the point, here indicated 
on the plat as the northwest corner of number 10 with the distance 
from the branch to the stone in a straight line is given at so many 
feet or chains—T don’t remember. 

Q. Where is Peters' house with reference to the line you located 
as the division line as compared with where it was when vou located 
it before? A. About 0 feet and 0 inches. 


R ecross-exa m i n a t i o n. 

By Mr. Stephens: 

Q. You measured that distance, did you, Mr. Jackson? A. Yes, 
sir. 

Q. ^o\\, if \ ou had started from this stone and made the survey 
as vou started you say you would have given Peters more land than 
he was entitled to? A. Yes, sir. 
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Mr. Glassie: lie said more land than he did give him. 
125 Q. That would have been land added to his western bound¬ 
ary, would it not? Land added on the western side of his 
land? A. It would have been land added on the east side. Peters’ 
house is on the east side of his land, right near the division line. Of 
course, if I had run the line through east 1 would have given him 
more land to the east, but I did not do it. 

GEORGE W. JACKSON. 

Signed for the witness bv me by consent and agreement of coun¬ 
sel, this 14 dav of April. 1909. 

EDWIN L. WILSON, 

Examiner. 

Mr. Glassie : We may want to recall Mr. Jackson for some other 
questions, but 1 will give further notice. 

Hereupon an adjournment was taken subject to notice. 


126 Testimony in Rebuttal. 

Filed Nov. *2, 1909. 

In the Supreme Court of the District of Columbia. 

In Equity. No. —. 

Henry B. F. Macfarland et al. 

vs. 

Peters. 


Washington, I). C., 

April 27, 1909—3 o’clock p. m. 

Met pursuant to notice at the Municipal Building. 

Present on behalf of the complainants, Mr. Stephens. 

Present on behalf of the defendants, Mr. Patterson. 

Mr. Glassie: I would like to have it noted that I am present, and 
that I have withdrawn from the case, with the consent of the de¬ 
fendant. 

Melvin C. IJazen, a witness produced by and on behalf of the 
complainants in rebuttal, being first duly sworn, is examined 

Bv Mr. Stephens: 

%j 

Q. Give your full name, Mr. Hazen? A. Melvin C. Hazen. 

Q. What is your business? A. Surveyor of the District of Colum¬ 
bia. 

127 Q. How long have you been surveyor of the District? A. 
Since the first of last July. 

Q. How long have you been connected with the Surveyor’s office? 
A. Since about ten years. 
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Q, Are you acquainted with Division Avenue? A. Yes, sir. 

Q. Are you acquainted with the division line between the old 
Sheriff and Dean Estates? A. I am. 

Q. Have you had occasion to make surveys on either side of that 
line? A. A number of times. 

Q. Have you a plat book here showing that old division line? 
A. 1 have. 

Mr. Patterson : 1 object to that. It has not been shown that he 
made any plat of it. 

Mr. Stephens: I will ask him about that. 


By Mr. Stephens: 


Q. Will you refer to this plat book, and tell us what plat book it is? 
A. This is the Governor Shepherd Book, one of the original records 
of the Survevors oflice. 

V 

Q. What page? A. 'Phis subdivision is on pages *23 to 29. 

Q. In what year was this subdivision put on record? A. The 
original division of the Sheriff estate was made in 187'). 

128 Q. In this subdivision on page 23, which was made in 
1875, as you say, where is this division line? A. It is be¬ 
tween Mary C. Dean and Emmeline Sherilf, dividing their proper¬ 
ties. 


Q. How does it appear on this plat? A. It appears as a road divid¬ 
ing those two properties twenty feet wide. 

Q. On what part of this plat is the property of William Peters, one 
of the defendants in this ease? A. On what is known as the Mary 
C. Dean property. 

Q. On the north or south part of it? A. It is the southeast corner 
of this Mary C. Dean property. 

Q. On the west side of Division Avenue, or Division Street. I be¬ 
lieve it is called here? A. Yes. 

Q. Where is the property of Mr. Glennan? A. It is on the east 
side of Division Street, or the southwest corner of the Emmeline 
Sheriff tract. 

Q. Will you furnish us a copy of this map. and mark off the 
Peters Tract and the Glennan tract? A. I will, or I can show you 
a later subdivision of the same tract, and point out the lots that be¬ 
long to Mr. Peters. 

Q. What page have you here? A. I have page 29. This shows 
the subdivision of the original tract into smaller lots. 


Mr. Patterson: 1 want to object to this later subdivision unless it 
is shown to be made by the proper authority, that is. the District 
Commissioners. 


129 The Witness: This was signed by the attorney for the 
heirs of Levi Sheriff. 

Mr. Patterson : I object to it unless it be shown that it was 

made bv the authoritv of the District Commissioners. 

* * 

By Mr. Stephens: 

Q. That is on page 25? A. Yes. 
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Q. That is Division street there? A. Yes. 

Q. The next subdivision is on what pane? A. Page -9- It is a 
continuation of the same subdivision. 


Mr. Patterson : I also object to that unless it he shown that it was 

made bv the authority of the District Commissioners. 

•> • 

By Mr. Stephens: 

Q. Will you furnish u> a copy of the plat contained on pages 28 
and 2b. and show the Peters trait on it and the (ilcnnan Property? 
A. Yes, sir. 


(It was agreed that counsel for the defendant will consent that 
there will be no objection to a copy of the plat as a copy, but he re¬ 
serves his right to object to the original plat.) 


Bv Mr. Stephens: 
«/ 


Q. Mr. Ilazen. did 
Jackson, the surveyor. 
A. 1 did. 


you read the copy of the testimony of Mr. 
who testified in this ease, which 1 gave you? 


Bid Q. Have you had occasion to measure the south line of Mr. 
Peters’ tract running eastward to Division Avenue? A. West¬ 
ward t<> Division Avenue, von mean, do vou not? 

• * C' 

Beginning at the southwest corner of the Peters* tract and run¬ 
ning eastward to Division Avenue? A. Yes; I have had occasion to 
measure it. 


Q. IIow manv times have vou measured it? A. It has been mens- 
tired by our office, I should say. three times within my recollection, 
and the last time within the last two weeks. 

Q. Do vou know the length of the south line of this Peters’ land? 
A. I do. 

Q. How long is it? A. According to the records of the Sur¬ 
veyor’s office, 167 feet on the south line. 

Q. Up to what point on the east does that take the property of Mr. 
Peters? A. It takes to the center line of what is known as Division 
Avenue. 

Q. Does it take it beyond the center line of Division Avenue? A. 
No, sir. 

Q. Does that allow the full length of Mr. Peters’ line? A. It does. 
Q. Take this plat, marked “Exhibit D. C. No. 2.” Do you know 
by whom that plat was prepared? A. T can only say it looks like Mr. 
Richards’ work. 

Q. Do you think Mr. Richards prepared that himself? 
131 A. It is certainly his writing, sir. 


Mr. Patterson: T object to the question and answer. 


Bv Mr. Stephens: 

Q. Where is the center line of Division Avenue shown on that 
plat? A. The center line of Division Avenue, as shown by this plat, 
is the black line indicated between two red lines. 

Q. What do the two red lines indicate? A. The outside lines of 
Division Avenue. 
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Q. What do the two hlack lines indicate? A. The west black 
line indicates the center line of Division Avenue according to the 
division of the Sheriff estate. The east black line is the line as 
widened bv Mr. (Uennan in his subdivision of Limvood Heights. 

Q. Have you had occasion to survey Mr. Glennan’s property? A. 
Ye9. 

Q. Do you know whether or not that subdivision of Limvood 
Heights was surveyed when Captain Looker was Surveyor of the 
District? A. Captain Looker was the Surveyor of the District, and 
I was one of the assistant engineers and made that survey myself. 

Q. Was that tract surveyed again when Mr. Richards was Sur¬ 
veyor of the District? A. Yes, sir. 

Q. Has it lx»en surveyed under your regime? A. Nothing more 
than establishing tin* Division Avenue Tune. 

132 Q. Does the survey of the land owned by Mr. Glennan at 
any place pass beyond the center line of Division Avenue? 
A. It does not. 

Q. In other words, the survey of Mr. Peters* property and Mr. 
Glennan’s property, according to the work of your office, gives each 
party his full quota of land? A. Tt does. T will only say this in 
connection with Mr. Peter> property. I have never surveyed his 
entire outlines, to know whether he will get his entire area. I only 
know that he gets his front on tin* south line and the east line. 

Q- W hat have you to say about the statement made by Mr. Jack- 
son as to the carrying of Mr. Peters* south lines from this southwest 
corner of his property over to Division Avenue A. As I read his 
testimony, lie said he began at the southwest corner of Link in’s sub¬ 
division. which was the southwest corner of the Sheriff estate, and 
measured west along Washington Street to Division Avenue, and that 
did not agree with our location of Division Avenue. 

9 Di . d you say it began in the southwest corner and went in 
which direction? A. Tt went east. T meant to say, to Division Ave¬ 
nue. 


Q. How many times have you measured that land? A. T think 
three times to my knowledge. 

Q. Who made the survey locating this house in which Charles 
Peters used to live? A. T have located it mvself in mv work, estab¬ 
lishing Divi sion Avenue. Quite recently Mr. Latimer, one of the 
assistant engineers in my office, located it. 

Q. Where did you locate this house with respect to Division 
133 Avenue? A. Within the li nes of Division Avenue. 

Q. Tt encroached upon the street, did it? A. Yes. sir. 

Q. As shown here in this map, ‘'Exhibit D. C. No. 2”? A. Yes. 

Q. TTow recently did Mr. Latimer make the survey? A. That 
lias been within two weeks. 


Q. Ts Latimer here now? A. T think he is in the field today. 

Q. We could not get him today? A. Not today, but T will say 
myself that T have established that line and located that building in 
the street. 

Q. Are you acquainted with the location of these boundary stones 
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marked on this plat a> being the west boundary of the Odennan 
tract? A. I am. 

Q. Where are those stones located with respect to the center of 
Division Avenue? A. Twenty feet. 

Q. Which way? A. East of the center. 

Q. Do you remember what Mr. Jackson said in his testimony 
about these stones being six fe< t east of the true division line? 

Mr. Patterson: I object to the question as leading. 

A. I can't say that 1 remember that particular testimony. 

(). Will you state whether these stones are fixed east in your opin¬ 
ion of the true division line? A. T will say they are twenty 
134 feet ea<t of the true division line. 

(It was agreed between counsel that counsel for the defendant 
should have the right to recall this witness for cross examination.) 

(It was also agreed that the case should go oil the May Calendar.) 

MELVIN C. HAZEN, 

(By the Examiner by Consent.) 

Subscribed and sworn to before me this — day of -, A. J). 

1909. 


Examiner in Chancery. 

Mr. Stephens: I offer in evidence a deed, dated the oth day of 
June, 1900. between Julia T. Weed and L. Walter Weed, her hus¬ 
band. to John W. Glennan and Frederick L. Mockabee, being the 
same property set out on page 14 of John W. Glennan's testimony 
in chief, the deed being recorded on June 17. 1909. in Liber 2491, 
folio 140, et seq. 

I also offer in evidence a deed from John W. Glennan and Fred¬ 
erick L. Mockabee to John W. Glennan, dated the 30th day of 
June, 1902, of the same property, the deed being recorded July 1st, 
1902, in Liber 2073, folio 4 et seq. 

I also offer in evidence a deed dated the 24th of December, 1904. 
between John W. Glennan, Trustee under a certain deed in trust 
from John W. Glennan and Frederick L. Mockabee, trustees, bear¬ 
ing date the 30th day of June, 1902, to Edward W. Holmes, 
135 party of the second part, of the same property, the deed being 
recorded April 17, 1905, in Liber 2900, folio 310, et seq. 

If counsel for the defendants has no objection. I will just make 
and use copies of the deeds instead of the originals. 

Mr. Patterson: Certainly. 

(The copies of deeds referred to are filed herewith, marked “Ex¬ 
hibits D. C. Nos. 3, 4 and 5.”) 

(It was agreed between counsel that the death of Charles Peters, 
one of the defendants, should be noted in the record.) 

(The further taking of these depositions was thereupon adjourned 
until Wednesday, April 28th. 1909. at 2 o’clock p. m.) 
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Washington, I). C., April 28, 1009—2 o’clock p. m. 
Met pursuant to adjournment. 

Present on behalf of the complainants, Mr. Stephens. 

Present on behalf of the defendants, Mr. Patterson. 

John K. Ballinger, a witness of lawful age, called by and on 
behalf of the complainants in rebuttal, being duly sworn, is ex¬ 
amined— 

Bv Mr. Stephens: 

V 

Q. What is your occupation, Mr. Ballinger? A. Civil Engi¬ 
neer. 

180 Q. Where are you employed? A. In the surveyor's office 
of the District of Columbia. 

(). What are vour duties in the Surveyor's office? A. Assistant 
engineer’s work. I am rated as a transit man. 

Q. How long have vou been in the surveyor’s office? A. I have 
been in the surveyor's office three years. I went in the Surface I)e- 

•/ ft. 

partment, and came back in the Surveyor's Office in January. 

Q. How long altogether have you l>een engaged in doing this 
kind of work you are now doing? A. Practically two and one-half 
years: four years in engineering work. 

(}. How long have you been engaged in surveying? A. Four 
years. 

Q. Have you done any surveying work for the District of Colum¬ 
bia along what is known as Division Avenue, between the old Sheriff 
and Dean Estates? A. Yes, sir. 

Q. What work have you done there? A. 1 located a house in 
Division Avenue from the stones on the east side of f>2nd street, Lin- 
wood Heights. 

Q. What is 52nd street? A. It is the street that bounds the west¬ 
ern territory of Linwood Heights. It takes in Division Avenue at 
the present time. 

Q. H ow were those stones located? A. The stones were located I 
suppose from the subdivision of Lincoln. 1 was not on the property 
when the stones were put there. 

187 Q. Do vou know who located them? A. No, sir; onlv the 
Surveyor's office. 

Q. You know it was done by your office? A. Yes, sir. 

(). How do vou know this was done in vour office? A. Bv the 

^ • 1 ft 

records of the subdivision of Linwood Heights County 18. page 80. 
Q. A part of your official records? A. Yes. sir. 

Q. Will you tell about locating this house? A. Yes, sir: T located 
the house of Mr. Peters from the north line of Washington street, 
extended, intersecting with the east line of 52nd street, taking a peg 
at that intersection, and sighting on the east side of 52nd street. The 
most eastern part of Mr. Peters’ house is 12.62 west of that line. 

Q. 12.62 what? A. West of the line of 52nd street. 

Q. What does this 12.62 mean? A. It is an off-set from the east 
line of 52nd street to the most eastern point of Mr. Peters’ house, 


CUNO H. RUDOLPH ET AL. VS. WILLIAM TETERS. 


00 


Q. Does that mean feet, inches rods, degrees or what? A. Tt is 
12 feet, 7 Vo inches. 

Q. And you were reading it in feet and hundredths of a foot, 
were you? A. Yes. sir. 

JOHN E. BALLINGER, 

{By the Examiner by Consent.) 

Gross-examination reserved by counsel for the defendants. 

138 Subscribed and sworn to before me this — day of - 

A. D. 1909. 


Examiner in Chancery. 

Mr. Stephens: I now offer in evidence a plat showing the sub¬ 
divisions on each side of Division Avenue, and Division Avenue run¬ 
ning from Washington Street north, being one of the plats testified 
to yesterday by Surveyor I laze n, taken from Governor Shepherd, 
pages 25 and 27. 

Also the plat showing the Dean and the Sheriff estates, with 
Division Avenue between them, taken from Governor Shepherd 
page 23. 

(The papers referred to are filed herewith, marked “Ex. I). C. No 
fi and No. 7.”) 

Mr. Stephens: I also offer in evidence the old deed between Em¬ 
meline Sheriff and Marv Cornelia Dean and Julian W. Dean, dated 
April 15, 1875, recorded in Liber 780, folio 338. 

(It is agreed by and between counsel that a copy of the above deed 
may be used instead of the original.) 

(The paper referred to is filed herewith, marked —. 

Mr. Patterson: I make a general objection to the deeds offered 
in evidence. 

1 also make a general objection to the plats offered in evidence. 

(The further taking of these depositions was thereupon adjourned 
until Thursday, May Oth, 1909, at two o’clock P. M.) 


139 Washington, D. C.. May 1 \th, 1909—3:30 o’clock p. m. 

Met pursuant to adjournment m the office of Corporation Counsel 
Stephens, in the Municipal Building. 

Present on behalf of the complainants: Mr. Stephens. 

Present on behalf of the defendants: Mr. Patterson. 


\\ hereupon Melvin C. Hazen, a witness previously sworn, was re¬ 
called for further cross-examination. 


Bv Mr. Patterson: 

* 

Q. Mr. Hazen, in your direct examination at the last session, you 
stated that you were acquainted with the Division line between the 
old Sheriff and Dean Estates. A. Yes. 

Q. Will you kindly say how you became acquainted with that 
division line? A. I got acquainted with that line, and familiarized 

9—2142a 



ctxo tt. rvlolpit et at., vs. william peters. 


myself with the lino hv making surveys in that locality, in connec¬ 
tion with the oil ice of the Surveyor ol the District of Columbia. 

Q. How long has it been since you made your first survey in that 
vicinity? A. I should say. ;is much as ton years ago. 

(}. Would you say longer than that? A. Perhaps longer. It has 
not been less, 1 am sure. 

140 Q. Can you say how much longer? A. No. 

(}. Are you able to say whether it was three years longer, 
or five years longer? A. 1 could not from memory. I could look 
up the records. 

Q. From the records, then, you can refresh your recollection as to 
the exact time that you first made a survey in that locality? A. I 
could. 

Mr. Patterson : That seems to me as important, and 1 now ask 
upon the record that you refresh your recollection from the records. 

Bv Mr. Patterson: 

* 

(). Can vou sav whv vou went in that localitv to make surveys? 
A. We had orders from different individuals, or owners of property 
in that localitv for survevs; and in making those surveys T was re- 
quired to establish division lines. 

Q. Division lines between what estates? A. Between the Sheriff 
and Dean Estates; known as Division Avenue. 

(j. Can you say particularly why you surveyed the property be¬ 
tween the Sheriff and the Dean Estates? A. Why we surveyed that 
line known as Division Avenue? 

Q. Yes. A. Well, at the time the Linwood Subdivision was made, 
it was necessary to establish that line—at that time. Previous to 
that, it was necessary to establish the line in making the subdivision 
of East Dean. I cannot say whether that is East Dean or 
141 Dean wood Heights. Also, in connection with surveys made 
in Burville: also in the subdivision of Castle Park. Another 
one as to Waverly—I am not certain whether that is Waverlv or Mar¬ 
shal or Beverlv. 

V 

Mr. Glenn a n : Beverl v. 

The Witness; Beverly. Please correct that to Beverlv. 

By Mr. Patterson: 

Q. Will you state more particularly as to why you made the sur¬ 
vey of the Division line between the old Sheriff and Dean Estates. 
A. in making these subdivisions I have mentioned, it was necessary 
to establish that line in each case. 

Q. How many times have you surveyed in that particular locality, 
say Division Avenue, between the Sheriff and Dean Estates? A. By 
“in that locality.” do you mean adjacent to this particular line? 

Q. Yes. sir. A. TTow many times? 

Q. About how many times as near as you can tell? A. More than 
a dozen. 


time 


Q. Why was it necosary to go over the survey this number of 
nes—a dozen times? A. In making these various survevs. it was 



CUNO H. RUDOLPH ET AL. VS. WILLIAM TETERS. 


67 


each time necessary to establish this line, because we found it formed 
the boundary of the property in each case. 

Q. I do not quite understand why it was necessary for a dozen re- 
surveys. I would like to have von explain that? A. Because, 
14*2 when we made the survey of Lin wood Heights we had to 
establish the west line of Lin wood Heights; and that was 
the Division Avenue Line. Also, when we made the survey for 
Dean wood Heights. Division Avenue formed one of the boundary 
lines; and when we made the survey for Beverly, it formed the 
boundary line; and in making the survey for the school house in 
Burville. we found it formed the boundary—in all those different 
surveys in that locality. This is a very long line. 

Q. The survey that affects the property in question here—Divi¬ 
sion Avenue—what did that have to do with tlie other places that 
von have named, in respect of making surveys? A. Division 
Avenue forms the boundary of tin* property in dispute. Tt also 
forms the boundary of these other properties that 1 have mentioned. 

(J. Are they in dispute, too? A. No; not as 1 know of. They 
have accepted our location of Division Avenue without any question, 
so far as 1 know. 

Q. Did you start from the same point, in making the surveys? 
A. We used the same line. 1 cannot sav that we always began at 
the same point; but we used the same line. 

Q. Did that same line always extend to the division line between 
the old Sheriff and Dean Estates? A. Tt did. 

Q. TTow far? A. Well, that line begins at Washington street. 

Q. Now. then, did you always start from Washington 
14:1 Street in making this dozen or more surveys, of which you 
have spoken? A. 1 will explain. Division line begins at 
Washington Street and runs to an oak tree on the Sheriff road which 
is, T should say. more than a mile. Those points are more than a 
mile apart. We have a number of points between those two extreme 
joints, and in making these various surveys we sometimes begin at 
one and sometimes at another of these points along this line; but 
they are all on the same straight line. 

Q. So that you had not always started from the same point in 

making your re-surveys? A. We do not quite understand each other 

on that point. 1 will say that we always start on this same line; 

but sometimes in measuring, I may start at Washington Street for 

a certain survey. Another time. T will start my measurement at 

Sheriff Road for the survev. 

•/ 

Q. Where you had left off? A. Yes; but it would be one con¬ 
tinuous line. 


Q. I understand that. Then my question is this; You did not 
always start at the same point? A. T would say, with our measure¬ 
ments. we did not. 

Q. In other words, you would start where you left off. in most in¬ 
stances? A. T cannot sav that. 

Q. What I am trying to get, on the record is this: How many 
times have you gone over that particular line—Division line—be- 




CUNO H. RUDOLPH ET AL. VS. WILLIAM PETERS. 


08 

tween the old Sheriff ami Dean Estates? A. I would say, over a 
dozen times. 

144 Q. Over a dozen times? A. Yes sir. 

Q. You produced a plat l>ook at the last session; that is to 
say, when you testified directly the last time, showing the old Divi¬ 
sion lines. Do you know where that plat book is? A. Yes, sir. 

Q. How soon can you produce the plat hook? A. In about a 
minute. 

Q. I wish you would do >o. please. 

(Thereupon, witness telephoned to another room in the building, 
asking that the plat book referred to be brought to the place where 
these depositions were being taken.) 

Bv Mr. Patterson: 

% 

Q. While we are waiting for that, let me ask you whether you 
ever saw the description or. rather whether you ever had to do with 
the description of the property occupied by the defendant in this 
case, stated in the deed from J. W. T. Dean and others to Henry 
TIurtt. made in 1874. A. What is the question? 

Q. Whether you have had to do with the description in this deed 
in making vour survey out there? A. Mv survevs have always re- 
ferred to the records of the Surveyor’s office, as recorded in Governor 
Shepherd, and [ judge that deed is taken from the records of the 
Surveyor’s office. 

Q. You do not know that? A. No. 

(j. When was the record of which you speak, made? I mean 
the survey of which you speak. You said record, I believe; 

145 did you not? A. 1 am not certain. What is the question 
now? 

(J. When was the record made of which you speak? A. Referred 
to there, (indicating plat look. which had been produced). 

Q. In the Governor Shepherd plat book. What is it? Just look 
at it and tell the examiner when it was made. A. In 1875. 

Q. So that, whatever the description of the property was prior to 
that time, as far as you are concerned, would l>c lost unless it agreed 
with that plat book, or plat, of which you now s|>cak? A. Yes; I 
knew of no record prior to this. I am not familiar with any record 
prior to this. 

Q. And all the surveys that you have made in that locality since 
that time, have been primarily based upon the record which you 
now refer to? A. No: T would not say all of them have. Only those 
as far as they relate to Mr. Peters' property. 

Q. Are based upon that record? A. Yes. The survey of Linwood 
Heights is not based upon that record at all. The survey of Dean- 
wood Heights was not. 

Q. I wish you would kindly read the description in this deed. 
The deed is described as being passed by J. W. T. Dean, et al., to 
Henry TIurtt. recorded in Liber 780. folio 110. and say whether or 
not this description agrees with the plat just referred to by you, and 
with your subsequent surveys of the land now in dispute. 
148 (Handing witness paper.) A. I could not say off-handed. 
I would have to examine this deed. 
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(After comparing deed with plat book.) I will say that it does 
agree. I might add this: As far as the east and south lines are con¬ 
cerned, I have not looked into it. 

Q. On Division Avenue? A. Yes, sir. 

Q. I understand that Division Avenue is the only Avenue in dis¬ 
pute here? A. Yes; and that deed agrees with the records in 
Governor Shepherd as to that line. 

Q. As far as vou have read? A. Yes. 

Q. I will read this to the record, and ask you to answer a ques¬ 
tion : 

(Reading:) “All that portion or tract of land in the County of 
Washington. District of Columbia, being a part or parcel of the 
well- known Sheriff Farm, being a part of that tract more recently 
designated as ‘Lincoln.’ beginning at the same at a point in the 
center of Watts' Branch on the division line between Emmeline 
Sheriff and Mrs. M. C. Dean, and southerly one chain and sixty links 
from a stone placed for a division line; thence south nineteen and 
three-fourths degrees, west twenty-seven chains and eightv-four 
links along the southerly line of Sheriff estate; thence north seventy- 
eight degrees west along Mrs. Dean’s southerly line two chains and 
fifty-three links to the southeast corner of Clem Washington’s land; 
thence north seventeen and one-fourth degrees east five chains and 
thirty-three links.” 

147 Does that include nil of that part of the deed upon which 
you made your answer, prior to this one that you are now 
about to make? A. Tt does. 

Q. And you say down to what T have read into the record agrees 
with the land as platted, which is the subject of this dispute? A. 
Tt does. 

Mr. Stephens: These questions are objected to because, so far 
they are apparently irrelevant. 

Bv Mr. Patterson: 

CL I will read to the record again : 

(Reading:) ‘‘Further description. Also said Clem Washington’- 
cast line to the northeast corner thereof: thence north nineteen and 
one-fourth degree east eight chains and twenty links; thence north 
seven and one-fourth degrees east fifteen chains to a stake; 
thence south seventy and one-fourth degrees east about four chains 
to Watts’ branch: thence along the center of said Branch to the place 
of beginning, the whole distance in a straight line being six chains 
and ten links. This piece of land contains ten acres and comprises 
the seventh section and numbering ten lots in the plat of Lincoln 
on the south side of the tract in Washington Street twenty feet 
wide.” 

Are vou able to sav whether or not the whole title as read, in 
•/ *• 

the previous question and in this question, constitutes the land owned 
bv the defendant. Mr. Peters, in this case? A. No. T am unable 

t. 

to sav. 
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Q. You have never surveyed his land to see whether or 
148 not it corresponds with the description as read in the two 
questions just asked in this examination? A. I have not. 

Q. (Reading:) “And it is also mutually agreed bv the above par¬ 
ties to give ten feet for a road on the above first mentioned and 
division line, together with all the improvements, ways, easements, 
rights and privileges, appurtenances and hereditaments to the same 
belonging or in any wise appertaining, and all the remainders, re¬ 
versions. rents, issues and profits thereof, and all the estate, right, 
title interest and claim whatsoever either at law or in equity of the 
said parties of tin* first part of. in and to the said piece or parcel 
of land and premises. To Have and To Hold the said piece or 
parcel of land and premises with the appurtenances unto the said 
party of the second part, his heirs and assignees, to his and their 
sole use. benefit and behoof forever.’’ 

What have you now to >ay of the ten feet mentioned in this 

question conceded by the two parties who are the grantors in the 

deed mentioned in this cross-examination, to-wit, J. W. T. Dean 

et al. to Henrv Hurtt? A. 1 would sav that 1 have not changed 

tnv testimony as to the location of Division Avenue. 

• • 


Mr. Patterson: What is the answer. Mr. Examiner? 

(Thereupon, the stenographer read the answer of the witness, as 
follows:) 

“A. 1 would say that 1 have not changed my testimony as to 
tlie location of Division Avenue”- 


The Witness: If that is what you refer to. Along that line of 
Division Avenue, there seems to be a right-of-way of ten feet 
149 wide. 


Bv Mr. Patterson: 

• 

Q. Can you say what ten feet of the line it is that is conceded to 
go with the property, the description of which you say agrees with 
your record? A. It is ten feet west of the line, as we established 
Division Avenue. 

Q. Well. now. there were two ten-foot strips, which would make 
twenty feet. What have vou to sav as to both of them? A. One 

• • i 

is off the east side of this line we established and one off the west 
side. 

Q. And the two comprise the whole tract of land now in dis¬ 
pute. Is that right? A. Yes. 

Mr. Stephens: No. no. 

The Witness: Twenty feet? 

Mr. Patterson: He says it does—that it is twenty feet wide, and 
comprises the land in this deed. 

The Witness: Division Avenue, as originally located, was twenty 
feet wide, ten feet coming from each side of the line we established. 
Afterward, when the subdivision of I.inwood was made, an additional 
ten feet wa> added, which has been of recent years, making a total 
now of thirty feet. 
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Bv Mr. Patterson: 

Q. You have no knowledge that Mr. Peters Inis ever made any 
deed conveying away the twenty feet of land that is now in dis¬ 
pute? A. No; I have no knowledge of that. 

(J. And the Division Avenue that is the subject of this 

150 controversy is twenty feet wide? A. The original Division 
Avenue. 

Q. Exactly. So the original Division Avenue, then, is that Ave¬ 
nue which was prior to the record referred to in Governor Shep¬ 
herd. page ‘29? A. It is the same. 

Q. And so the original would he prior to that? A. Yes; but 
thev are the same. Thev refer to the same Avenue. 

I c 

Q. They refer to the same avenue? A. Ye>. 

Q. In other words, the avenue as laid down in the plat referred 
to, is twenty feet wide; and the avenue as mentioned in the Murtt 
deed, which was passed prior to the plat, was twenty feet wide and 
is the same property? A. Yes. 

Q. The Division Avenue, as far as you know, is not platted any¬ 
where prior to the plat mentioned in your previous answers here? 
A. It is platted on the division of the Sheriff estate, which was 
somewhat prior to this; hut just how much, 1 am unable to say. 

Q. Can you tell how far that plat agrees with this one, in respect 
to Division Avenue? A. Thev are the same. 

Q. Can you say who had title to the property at that time? A. 
1 cannot. 

Q. To Division Avenue, you can not? A. No. 

151 Q. Can you say whether it was a public highway or a 
private road? A. It had never been improved by the Dis¬ 
trict. That is about all I • nuld say. 

Q. Can you say whether or not, now, tin* District has any claim 
to it except the claim it is now setting up? 

Mr. Stephens: That is a question of law. and 1 shall object to 
his answering that. 

Mr. Patterson: I will change that. 

Bv Mr. Patterson: 

• 

Q. Can you say whether the Government makes any claim to it, 
except the claim it now makes? 

Mr. Stephens: He does not know. 

The Witness: 1 do not know. There was some part of the Dis¬ 
trict made claim. 

Bv Mr. Patterson: 

Q. There is one other matter, and then 1 will cease this cross-ex¬ 
amination. Will you be kind enough to show me Division Avenue, 
and Washington Street, on this plat book. A. This is Division 
Avenue and this is Washington, (indicating on plat book). 

Q. In making your survey of Washington Avenue, where did you 
start? A. This is Division Avenue, and this is Washington Street, 
(indicating on plat book). Here is Mr. Peters' property righ- along 
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lure, (indicating). Thi> is Mr. Glennan’s property, over here, 
is Washington Street. (Indicating on plat hook). 


This 


1 -V2 By Mr. Patterson: 

(). Where did von start, when you made your first survey 
of this property? A. There is a stone at the southwest corner of 
Lincoln—we measured from there along Washington Street, and 
located the center of Division Avenue here, (indicating). That also 
agreed with an old stone that was at one time the center line of Di¬ 
vision Avenue. It has since been destroyed, I think. 

(). What is hevond the first point mentioned in your answer— 
to the west of that first point? A. That is the Havener property, 1 
think—Glendale. It belongs to the Havener estate. 

Q. Was not that at one time included also in the Sheriff’s estate? 
A. I think not. As I understand, it was not. 

(). What relation has this compromise line to the controversy? 
A. None whatever. I should say. 

Q. The present controversy? A. None. 

(). Is the compromise line observed on this map? A. No; that is 
away over here, (indicating to one side of the book.) 

Q. This is the east here (indicating)? A. Yes. 

Q. Then you had gone hack to the east line of the Sheriff estate, 
where the compromise was, and then measured up to Division Ave¬ 
nue. west to Division Avenue. Would that have varied your sub¬ 
sequent surveys? A. I think I am unable to answer that 
IAS question. 

(). If the survey had been taken from the easternmost 
line of the Emmeline Sheriff estate and brought over to the east 
line of Division Avenue, prior to the making of the Hurtt deed, 
would that not have made tin* Division Avenue correspond precisely 
with respect to the two properties involved, as it is stated in the 
description given in the main deed? A. I am unable to answer that 
question. I will say that I surveyed the property immediately east 
of Division Avenue, and found that Division Avenue, as I had pre¬ 
viously located it. agreed with the deed of the property. 

Q. Which deed, the deed of Mr. Glen nan? A. Yes. 

(). But as to whether the description in that deed is correct with 

respect to the easternmost line of the compromise division, you are 

unable to sav? A. I am unable to saw 
• •- 

Q. So that, as far as you know, the whole dispute might be cleared 
up if a survey was made from the easternmost line of the compromise 
line of the Emmeline Sheriff estate? A. Well, I would say it would 
not he. because I have made surveys based on the record as shown 
in this book and found them correct ; and I have no reason to believe 
the balance would be incorrect. 

Q. Which surveys have you made that would affect this compro¬ 
mise line? A. All of my surveys of Division Avenue have been 
based on the records a sshown here, and T found them all correct; 

and I assume that the balance of the plat would be correct. 
1")4 Q. But that is only an assumption? A. Entirely. 

Q. Still, you say, that you have not made anv survevs 
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which took definitely into vour calculation the easternmost line of 

tv 

the compromise division? A. No; I have not. 

Mr. Patterson: I think that is all, Mr. Stephens. 

Redirect examination. 

By Mr. Stephens: 

(J. This compromise line. Mr. llazen is located over two thousand 
feet west of the Division Avenue we are discussing? A. Yes, sir. 

Q. And none of the measurements that you have testified to have 
been made with reference to this compromise line? A. No. 

< 4 . The original Division Avenue, as it was laid out, was ten feet 
to the east of the Division line between the Sheriff and Dean Es¬ 
tates. and ten feet to the west, was it? A. It was. 

Q. Now the new division street, as dedicated by Mr. Glennan, 
went over ten feet to the east of that street, did it not? A. It did. 

(). That would take it twenty feet to the east of the center of 
Division Avenue? A. Yes sir. 

155 Q. That is twenty feet from the division line between 
these two estates? A. That is right. 

(J. You say in the survey of Lin wood Heights and Deanwood 
Heights, you did not always base your surveys on these plats in Gov¬ 
ernor Shepherd? A. Not all of them. 

(). Did you have there an independent record that you used? A. 
Yes sir. 

Q. What are those records? Can you tell, briefly? A. We had 
a deed of the Deanwood Heights property. We also had a deed of 
the Beverly property, and deeds of property in Burville; all inde¬ 
pendent of this record. 

Q. Please state whether or not. using all these independent sources 
of information, you found the division line between these estates to 
be in the same place, or in different places? A. We found it to be in 
the same place. 

Mr. Stephens: That is all. 

R ecross-exam in ation. 

Bv Mr. Patterson: 

«. 

Q. However, you have no knowledge as to the time the deeds were 
made, of which you now speak? A. No; not from memory. Usu¬ 
ally, those deeds are furnished the office, and we make our survey 
and return the deed to the owner. 

Q. But these deeds are all subsequent to the time of mak- 

156 ing this plat? A. That I cannot say. 

Mr. Patterson : I have finished. 

MELVIN C. HAZEN, 

(By the Examiner by Consent.) 

(Thereupon, at 4:45 o’clock p. m., the further taking of these 
depositions was adjourned until Friday, May 14, 1909, at 3:30 
o’clock p. m.. al the same place.) 

10—2142a 
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157 Exhibit 1). C. No. 3. 

Thic/ Deed, Made this fifth dav of June, A. D. 1900, by and be- 
tween Julia T. W eed and L. Walter Weed, her husband, of the Dis¬ 
trict of Columbia, parties of the first part: and John W. Glennan 
and Frederick L. Mockabee. of said District, parties hereto of the 
second part:— 

W itnessed), that the said parties hereto of the first part, for and 
in consideration of Ten Dollars in current money of the United 
States to them in hand paid by the said parties hereto of the second 
part, receipt of which at the execution and delivery of these pres¬ 
ents, is hereby acknowledged, have bargained and sold, granted, en¬ 
feoffed and conveyed, and do by these presents bargain and sell, 
grant, enfeoff and convey unto and to the use of the said parties 
hereto of the second part, their heirs, and the survivor of them, his 
heirs and assigns, the following described land and premises, with 
the easements and appurtenances thereunto belonging situate and 
beginning in the County of Washington, in said District of Colum¬ 
bia, namely: 

All that part of a tract of land known as ‘‘Beall’s adventure*' or 
"Beall s Adventure enlarged, contained within the following metes 
and bounds, viz:— 

Beginning for the same at a point on the division line established 
by Deed between Emmeline Sheriff and Mary Cornelia Dean, and 
Julian W. Dean, dated April loth. 18<;> and recorded in Liber No. 
7SO folio 338 et seq. of the Land Records of the District of Colum¬ 
bia. distant one hundred and ninety-three (193) perches, and 

158 eight one-hundredths (8 100) of a perch on a line drawn 
South Nineteen (19) degrees West, from an oak tree on a 

line of the District of Columbia, and at the southwest corner of the 
sixty (60) acre tract belonging to Mary C. Dean, and running thence 
with the South line ol said sixty (00) acre tract, South seventy-one 
(71) degrees east, sixty-nine (09) perches, and six one-hundredths 
(6/100) of a perch, thence South Nineteen (19) degrees West. 
Seventy-six (70) perches and seventy-two one-hundredths (7*2/100) 
of a perch, to the outline of what is known as the “Sheriff Estate;’* 
thence with said outline. North Seventy-eight and three-fourths 
(78%) degrees W est. Seventy-one (71) perches, and seven one- 
hundredths (7 100) of a perch, to the division line aforesaid; and 
thence with said division line. North Nineteen (19) degrees East. 
Eighty-six (86) perches, and two tenths (2/10) of a perch, to the 
place of beginning. Containing thirty-three (33) acres and forty- 
six one-hundredths (46 100) of an acre of land more or less. 

Being the same land conveyed to Charles IT. .T. Taylor hv Edwin 
B. Hay and Henry C. Borden. Trustees, and by A union Behrend 
and wife, by Deeds recorded respectively in Liber No. 2140 folio 
147 et seq. and Liber No. 2151 folio 101 e t seq. of the aforesaid 
Land Records. 

Subject to two deeds of trust from said Julia T. Weed and hus¬ 
band. aggregating Forty-five hundred dollars ($4,500). which the 
grantees herein assume. 
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To have and to hold the said land and premises, with the ease¬ 
ments and appurtenances, unto and to the use of said parties hereto 
of the second part, the said John \V. Glennan and Frederick L. 

Mockabee. their heirs, and the survivor# of them, his heir?* 
159 and assigns: 

In and upon the following uses and trusts, that is to say: 

First. To hold said described land and premises, subject to the 
powers of sale and disposition hereinafter granted, in trust for the 
use and benefit of certain persons who have contributed to the pur¬ 
chase monev of said real estate 1 , as tenants in common, and for their 
respective heirs and assigns the undivided share of each of said per¬ 
sons in said real estate to be in proportion to the amount of pur¬ 
chase money severally contributed by each. 

Second. Upon the further trust that said parties hereto of the 
second part, the survivor of them, shall have power at all times dur¬ 
ing the continuation of this Trust, in their nr his discretion to sub¬ 
divide said land, and to sell, lease or encumber the same, and upon 
such terms and conditions, in such manner, quality and quantity 
of estate, and bv such forms of instrument as the said parties hereto 
of the second part, or the survivor of them, in their or his discre¬ 
tion may deem most for the benefit of the persons for the time being 
beneficially interested in said parcel of land, and to convey the 
same by good and proper conveyances, according to the nature of 
the estate, either in fee simple or by Deed of Trust or Mortgage, 
or otherwise, and without any obligation on the part of any pur¬ 
chaser or person lending money thereon, to see to the application of 
the purchase money or money lent. The money received by said 
parties of the second part under this trust, to be disposed of under 
the directions or according to the interest of the equitable own- 
IfiO ers for the time being, of said land, after deducting a com¬ 
mission of three per centum on the gross amount of sales, 
and all reasonable costs in the execution of said trusts. 

And the said parties hereto of the first part for themselves and 
their heirs, do hereby covenant with the said parties hereto of the 
second part, their heirs and assigns, to forever warrant and defend 
the title to said granted premises unto the said parties hereto of 
the seeond part, their heirs and assigns, from and against all per¬ 
sons claiming the same, or any part thereof, by, through or under 
the said parties hereto of the first part, excepting the two Deeds of 
Trust above referred to. and. at the cost of the persons requesting 
the same, to execute and deliver any other or further Deed or Deeds 
deemed by legal counsel necessary to more fully assure the title 
to said granted premises, unto the said parties hereto of the second 
part, their heirs and assigns. 

Tn testimony whereof the said parties hereto of the first part have 
hereunto set their hands and seals, the day and year first herein¬ 
above written. 

JULIA T. WEED, ^bal.] 

L. WALTER WEED, {heat,.] 

Signed, sealed and delivered in presence of— 

GEORGE E. TERRY. 
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161 District of Columbia, To wit : 

I, George E. Terry, a Notary Public in and for the District afore¬ 
said, hereby certify that Julia T. Weed and L. Walter Weed the 
grantors in. and who are personally well known to me as the per¬ 
sons who executed the aforegoing and annexed deed, dated June 
5th, A. D. 1000, personally appeared l>efore me in the said District 
and acknowledged the said deed to be their act and deed. And the 
said Julia T. M eed being by me examined privily and apart from 
her husband, and having the deed aforesaid fully explained to her 
by me, acknowledged the same to be her act and deed, and de¬ 
clared that she bad willingly signed, sealed and delivered the same, 
and that she wished not to retract it. 

Given under my hand and Notarial seal this fifth (oth) day of 
June, A. D. 1000. 

GEORGE E. TERRY. 

Notary Public, D. G. 

162 Exhibit D. C. No. 4. 

This deed, made this 30th dav of June A. D. 1002 bv and be- 
tween John W. Glennan and Frederick L. Mockabee trustees under 
that certain deed of Trust from Julia T. Weed and her husband, 
bearing date June fifth. 1000, parties of the first part, and John W. 
Glennan of the District of Columbia party of the second part: 

Witnessed) that the said parties hereto of the first part, for and in 

consideration of Ton Dollars in current money of the United States 

•/ 

to them in hand paid by the said parties hereto of the second part, 
receipt of which at the execution and delivery of these presents, is 
hereby acknowledged, have bargained and sold, granted, enfeoffed 
and conveyed, and do by these presents bargain and sell grant, 
enfeoff ami convey unto and to the use of the said parties hereto of 
the second part, their heirs, and the survivor of them, bis heirs and 
assigns, the following described land and premises with the ease¬ 
ments and appurtenances thereunto belonging situate and beginning 
in the Countv of Washington, in said District of Columbia, namely: 

All that part of a tract of land known as “Beall’s Adventure” or 
‘‘Beall's Adventure Enlarged." contained within the following metes 
and bounds, viz: 

Beginning for the same at a point on the division line established 
by Deed between Emmeline Sheriff and Mary Cornelia Dean, and 
Julian AY. Dean, dated April 15tli. 1S75 and recorded in Liber No. 
7<S0 folio 338 et seq. of the I.and Records of the District, of 

163 Columbia, distant One hundred and ninety-three (193) 
perches, and eight one-hundredths (8 000) of a perch on a 

line drawn South Nineteen (19) degrees \\>st from an Oak Tree 
on a line of the District of Columbia, and at the southwest corner 
of the Sixty (60) acre tract belonging to Mary C. Dean, and run¬ 
ning thence with the South line of said sixty (60) acre tract. South 
Seventy-one (71) degrees East. Sixtv-nine (69) perches, and six 
one-hundredths (6 100) of a perch: thence South Nineteen (19) 
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degrees West, Seventy-six (7<>) perches and seventy-two one hun¬ 
dredths (7*2 100) of a perch, to the outline of what is known as the 
“Sheriff Estate”; thence with said outline. North Seventy-eight and 
three-fourths (78%) degrees West, Seventy-one (71) perches, and 
seven one-hundredths (7/100) of a perch, to the division line afore¬ 
said; and thence with said division line. North Nineteen (19) de¬ 
grees East. Eighty-six (80) perches, and two tenths, (2/10) of a 
perch, to the place of beginning. Containing thirty-three (33) 
acres and forty six one-hundredths (40/100) of an acre of land, 
more or less. 

Being the same land eonveved to Charles H. J. Tavlor hv Edwin 
B. Hay and Henry C. Borden. Trustees, and by Amnon Behrend 
and wife. By Deeds recorded respectively in Liber No. 2140 folio 
147 et seq. and Liber No. 21. r >l folio 101 et seq. of the aforesaid Land 
Records. 

Subject to two deeds of Trust from said Julia T. Weed and hus¬ 
band, aggregating Forty-five hundred Dollars ($4500.) which the 
grantees herein assume. 

To have and to hold the said land and premises, with the ease¬ 
ments and appurtenances, unto and to the use of said party hereto 
of the second part, the said John W. Glennan, his heirs and 


assigns: 

104 In and upon the following uses and trusts, that is to say: 

First. To hold said described land and premises, subject 
to the powers of sale and disposition hereinafter granted, in trust 
for the use and benefit of certain persons who have contributed to the 
purchase money of said real estate, as tenants in common, and for 
their respective heirs and assigns the undivided share of each of said 


persons in said real estate to be in proportion to the amount of pur¬ 
chase nionev severallv contributed hv each. 

• • « 

Second. Fpon the further trust that said parties hereto of the sec¬ 
ond part, the survivor of them, shall have power at all times during 
the continuation of this trust, in their or his discretion to subdivide 


said land, and to -ell. lease or encumber the same, and upon such 
terms and conditions, in such manner, quality and quantity of 
estate, and by such forms of instrument as the said parties hereto 
of the second part, or the survivor of them, in their or his discretion 
may deem most for the benefit of the persons for the time being 
beneficially interested in said parcel of land, and to convey the 
same by good and proper conveyances, according to the nature of the 
estate, either in fee simple or by Deed of Trust or Mortgage, or 
otherwise, and without any obligation on the part of any purchaser 
or person lending money thereon, to see to the application of the 
purchase money or money lent. The money received by said par¬ 
ties of the second part under this trust, to be disposed of under the 
directions, or according to the interest of the equitable owners for the 
time being, of said land, after deducting a commission of 
KV> three per centum on the gross amount of sales, and all reason¬ 
able costs in the execution of said trusts. 


And the said parties hereto of the first part for themselves and 
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their heirs. do hereby covenant with the said parties hereto of the 
second part, their heirs and assigns, to forever warrant and defend 
the title to said granted premises unto the said parties hereto of the 
second part their heirs and assigns, from and against all persons 
claiming the same, or any part thereof, by. through or under the 
said parties hereto of the first part, excepting the two Deeds of Trust 
above referred to: and at the cost of the persons requesting the same, 
to execute ami deliver anv other or further Deed or Deeds deemed 
by legal counsel necessary to more fully assure the title to said 
granted premises, unto the said parties hereto of the second part, 
their heirs and assigns. 

In testimony whereof the said parties hereto of the first part have 
hereunto set their hands and seals the dav and vear first herein- 
above written. 

JOHN W. GLENN AN, [seal.] 

FR EDER TCK MOCK A BEE. [seal. ] 

T rustees. 

Signed* sealed and delivered in presence of. 

J. BOSS COLHOUN. 


All alterations and 
hereof. 


interlineation.^ made before the execution 

J. ROSS COLHOUN, 

Xotary Public, D. C. 


Distru t ok Com mbia. To irit: 


1 fifi I. .1. Boss Colhoun. Notarv Public in and for the District 
aforesaid, hereby certify that John W. Glennan and Fred¬ 
erick L. Moekabee the grantors in. and who are personally well 
known to me as the persons who executed the aforegoing and an¬ 
nexed deed, dated June 30th. A. D. 1002. personally appeared before* 
me in the said District and acknowledged the said deed to Ik* their 
act and deed. 

Given under iiiv hand and notarial seal this first, dav of July A. D. 
1902. 


J. BOSS COLIIOUN. 

Xotary Public . D. C. 
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Exhibit D. C. No. 5. 


This Deed, made* this 24th. day of December A. I). 1904. by and 
between John W. Glennan. Trustee, under that certain Deed in 
Trust from John \V. Glennan anel Frederick L. Moekabee. Trustees, 
bearing date June 30. 1902. party e>f the first part, and Edward W. 
Holmes, of Washington. D. C.. party of the second part: 

Witnesseth. That in consideration of Ten ($10.) Dollars, the 
party of the first part does hereby grant unto the party of the s*ec- 
ond part in fee simple, all that piece or parcel of land in the County 
of Washington. D. C.. described as follows, to wit: 



CUNO II. RUDOLPH ET AL. vs. WILLIAM TETERS. 


79 


All that part of a tract of land known as “Beall's Adventure" or 
“Beall's Adventure Enlarged," contained within the following metes 
and bounds, viz: 

Beginning with the same at a point on the division line established 
bv Deed between Emmeline Sheriff and Marv Cornelia Dean, and 
Julian \V. Dean, dated April 15th, 1875, and recorded in Liber No. 
780 folio 388 et seq. of the Land Records of the District of Colum¬ 
bia. distant One hundred and ninety-three (193) perches, and eight 
one-hundredths (87/100) of a perch on a line drawn South nine¬ 
teen (19) degrees West, from an oak tree on — the District of Co¬ 
lumbia. and at the Southwest corner of the Sixty (00) acre tract be¬ 
longing to Mary C. Dean, South seventy-one (71) degrees East, 
Sixty-nine (09) perches, and six one-hundredths (07/100) of a 
perch; thence South Nineteen (19) degrees West, seventy-six (76) 
perches and seventy-two one-hundredths (72/100) of a 
108 perch, to the outline of what is known as the “Sheriff Estate;" 

thence with said outline. North Seventy-eight and three- 
fourths (78%) degrees West. Seventy-one (71) perches, and seven 
one-hundredths (77/100 of a perch, to the division line aforesaid; 
and thence with said division line. North Nineteen (19) degrees 
East. Eighty-six (80) perches, and two-tenths (2/10) of a perch, 
to the place of beginning. Containing Thirty-three (33) acres and 
fortv-six one-hundredths (46/100) of an acre of land, more or 


less. 

Being the same land conveved to Charles II. J. Tavlor bv Ed- 
win B. Hay and Henry C. Borden, Trustees, and by Amnon Beh- 
rend and wife, by Deeds recorded respectively in Liber No. 2140 
folio 147 et seq. and Liber No. 2151 folio 101 et seq. of the afore¬ 
said Land Records. 

Also that tract of land known and distinguished as part of the 
Mary C. Dean 60 Acre part of the division of the Sheriff Estate, 
and more particularly described as follows: 

Beginning at a point at the intersection of the South line of 

the said Marv C. Dean tract with the South line of the Subdivision 
« 

of East Deanwood, recorded in Book County 9, page 101, Sur- 
vevor's Office Records. District of Columbia. Said South line be- 
ing located as per stones placed at the street corners said beginning 
point being also Twenty-eight and seventy one-hundedths 
(28 70/100) feet distant from the Southeast corner of Lot 1, Block 
3. of East Deanwood, along a line bearing South 75° 08' East, thence 
with said south line of East Deanwood, 75° 08' East Six hundred 
three and sixty-two one-hundredths (603 627100) feet to a point 
on the prolongation of the East line of the McEuen tract, 
169 thence South 15° 10" West Nine and thirty-four one-hun¬ 
dredths (9 34/100) feet to the South line of the Mary C. 
Dean tract, thence North 74° 14' 50" West with said South line of 
the Mary C. Dean tract Six Hundred three and fifty-five one-hun¬ 
dredths (603 55/100) feet to the beginning. All bearings being 
true per City system, containing Twenty-eight hundred eighteen 
(2818) Square Feet, together with the improvements, rights privi- 
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leges and appurtenances to the same belonging or in anywise apper¬ 
taining. 

And the said party of the first part covenants that he will war¬ 
rant specially the property hereby conveyed; that he is seized of 
the land hereby conveyed; that lie has a right to convey said land; 
that the said party of the second part shall quietly enjoy said land; 
and that he will execute such further assurances of said land as may 
be requisite. 

Witness mv hand and seal the day and year hereinbefore written. 

JOHN \V. GLEXNAN, 

Tnuftee. [seal.] 

In presence of 

J. ROSS COLIIOUX. 


District <u Com m hi a. To irit: 

I, J. Ross Colhoun. a Notary Public in and for the District of 
Columbia, do hereby certify that John W. Glennan party to a cer¬ 
tain Deed on tin* ‘24th, day of December 1904. and hereto annexed, 
personally appeared before me in said District the said John W. 
Olennan being personally well known to me as the person who ex¬ 
ecuted the said Deed, and acknowledged tin* same to be his act and 
deed. 

(liven under mv hand and seal this 17th day of April. 190.">. 

J. ROSS COLIIOUX. 

[seal. | Xotari/ Public . [). C. 


(II ere follow plats marked 1). C. Exhibits No. (> and 

170 and 171.) 


No. 7. pages 


17*2 Testimony in Sucrebuttal. 

Filed Nov. 2, 1909. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 2(3807. 

IIenry 13. F. Macfarlaxd et al. 

vs. 

William Peters et al. 

Washington. /). C.. Monday, October 4, 1909— 

2 o’clock p. m. 

Met pursuant to notice at the otliee of the Corporation Counsel, at 
the Municipal Building. 

Present on behalf of the complainants, Mr. Stephens. 

Present on behalf of the defendants, Mr. Patterson. 
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Whereupon Mf.lvin 0. Hazen, a witness produced by and on 
behalf of the defendant in surrebuttal, having heretofore been duly 
sworn, is recalled: 

Bv Mr. Patterson: 

Q. Did you ever survey Mr. Glennan's property? A. Glennan? 
Q. Yes; this property in question. A. Yes, I did. 

(). You have surveyed that? A. Yes, sir. 

Q. Did you ever survey Mr. Peters' property, Lincoln? A. I 
have, Mr. Peters’ especially. 

17 ** (). Did vou survev them for anvbodv? A. I never sur- 

^ %j »' « 

veved the entire property of Mr. Peters. I have had occa¬ 
sion to run a good many of the lines of the Peters' property. 

Q. Did you know whether be occupies ton acres of land there? 

A. 1 can’t sav. 

%/ 

Q. Did you know whether he occupies more than ten acres? A. 
1 could not sav. 

Q. Do you know whether be occupies less than ten acres? A. 
1 could not sav. 

Q. What can you say as to tbe accuracy of tbe amount of property 
occupied by Mr. Glennan. in what is called Lin wood as compared 
with his deed? A. The property occupied by Mr. Glennan corre¬ 
sponds to his deed. 

Q. Corresponds with his deed? A. Yes, sir. 

Q. When did you survey the Linwood property? A. I could not 
say without refreshing my memory; it has been as much as ten 
years ago, I expect. 

Q. Why do you say. without refreshing vour recollection that 
his property accords with the property described in his deed? A. 
Because that is the wav T surveved it, from his deed. 

• « 7 

(). Oh, you surveyed his property from his deed? A. Yes. 

Q. And you found that from his deed the amount of land 
174 that he is occupying is the correct amount? A. According 
to bis deed; yes, sir. I might state, however, that that was 
based on the location of Division Avenue or the division line be¬ 
tween Mr. Peters and Mr. Glennan. The line was well established, 
and from that line I surveyed Mr. Glennan’s property. 

Q. Was there anv record made of the survev that vou made of 

V « 4. 4, 

Mr. Glennan’s property, Linwood? A. Yes, sir. 

Q. Do you know where that record is? A. In the Surveyor’s 
office. 

Q. In the Surveyor's office? A. Yes; it is an official record now. 
Q. Does Mr. Glennan’s deed speak of the ten feet easement on 
each side, for the purpose of establishing a highway there? A. I 
am not certain whether his deed does or not. 

Mr. Stephens: T should object to that, because the deed is the 
best evidence. 

Mr. Patterson: Yes, I know; but where is the deed? 

Mr. Stephens: I think it is in evidence. I think I read it to the 
Examiner myself. I think if you get the testimony and will go 
over it you will find it is in the testimony. 

Mr. Patterson : I believe that is all. 

11—2142a 
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Redirect examination. 

By Mr. Stephens: 

(J. You say that the survey made ten years ago was a survey made 
bv vou personally? A. Yes, sir. 

ITT) Q. And your otliee has made since that date several surveys 
of that property? A. Yes, sir. When I say I made the 
survey for Mr. Glennan that was making subdivisions now of 
record. 

Q. Of Lin wood? A. Yes, sir. 

Q. You say that Division Avenue was a well located line? A. 
Yes, sir. 

Q. And when you surveyed Mr. Glennan\s property it was in 
reference to Division Avenue? A. Yes, sir. That line was es¬ 
tablished bv Mr. Looker, late Survevor. the Assistant Survevor, Mr. 
Galvert, and afterwards bv mvself. 

Q. Was that line corroborated at any time during Mr. Richard’s 
incumbency in office? A. 1 think it was; at least it has been in 
the last year or so I know. 

Q. 1 believe that you have already testified in this case that 
vou confirmed the location of this division line bv measurements 
from the west, which would start on the west side of Mr. Peters’ 
property? A. 1 did; it began at the southwest corner of the sub¬ 
division of Lincoln, giving everybody their record front. 

MELVIN C. IIAZEN, 

(By the Examiner by Consent.) 


Subscribed and sworn to before me this 
1909. 


dav of 


. A. D. 


7 

Examiner in Chaneery. 


176 Thereupon William Peters, a witness produced by and 
on behalf of the defendants having been heretofore duly 
sworn, was recalled for further examination: 


Bv Mr. Patterson: 

Q. Mr. Peters, I hand you this paper and ask you to state what 

is it? A. If 1 can get my glasses, I can tell. 

Mr. Patterson : Never mind. Mr. Stephens this is a certified 

copy of a deed from .1. W. T. Dean to Henry Hurt; also a certified 

copy of a deed from Henry Hurt to A. Schwartz, Liber, No. 760, 
folio 110 and Liber No. 799. folio 407, respectively. I offer them 
for the record in chronological order. You may examine them. 

(The papers referred to are filed herewith, marked “Defendant's 
Ex. Surrebuttal Nos. 1 and 2.") 

Bv Mr. Patterson : 

*/ 

Q. Mr. Peters, did you receive a letter from Mr. H. B. Looker, 
Surveyor of the District of Columbia, on or about March 17. 1902? 
A. I did. 
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Q. Can you say what became of that letter? A. I had a copy 
made of it. 

Q, What became of the original? A. I gave it to Mr. Patterson. 
Q. And von have not seen it since you gave it to me, as vour 
counsel? A. No, sir; T have not. 

1 


t i 


Mr. Patterson: 1 will have to interrupt the examination 
of Mr. Peters a moment and be sworn myself, as to the dis¬ 
appearance of that letter. 

1 hereupon John W . Patterson, called as a witness by and on 
behalf of the defendants, having first been duly sworn, testified as 
follows: 

1 he Witness: Sometime about June 1909 Mr. Peters brought 
me a letter which he had received from Mr. II. B. Looker, Surveyor 
of the District of Columbia. The letter was of the date of March 17, 
190*2. Along with that he handed me several copies of the letter. 
I he last time I saw the original it was in my possession. I have 
made several searches for the letter but have not been able to find 
it. 


Cross-exa m i nation. 

By Mr. Stephens: 

• 

Q. Was this an official letter from the Surveyor? A. It was. 

Q. Have you made any effort to determine whether or not there 
was a letter-press copy or carbon duplicate of that in the Surveyor’s 
office? A. I have not. 

JOHN W. PATTERSON, 

(By the Examiner by Consent.) 

Subscribed and sworn to before me this — dav of -, A. D. 

1909. 


ITS Thereupon WTlliam Peters, called by and on behalf of 
the defendants, and having heretofore been duly sworn, re¬ 
sumed the stand for further examination. 

Bv Mr. Patterson: 

Q. Mr. Peters, I hand you a paper. Kindly look at it and say 
what it is (handing witness a paper). A. This is a letter that I 
received from Mr. Looker, Surveyor of the District of Columbia. 

Mr. Stephens: That is a letter you received from him? 

The Witness: Yes, sir; that is a letter I received from him. 

By Mr. Patterson: 

Q. Is that the letter or a copy of the letter? A. A copy of the 
letter, of course: not the letter. 

Q. W T hen did you have the copy made? A. I just could not say 
the date; T know I had it made. I made it so as to hand a nice, 
clean copy to the court. 
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Mr. Patterson: Look at that, Mr. Stephens. I now offer in 
evidence copy of a letter dated March 17, 1902. signed by H. B. 
Looker, Surveyor of the District of Columbia. 

(The letter referred to was received and is filed herewith, marked 
“Defendant’s Ex. Surrebuttal, No. 3’*.) 

By Mr. Patterson: 

Q. Mr. Peters, did you receive that letter from the Surveyor? A. 
I did: from Mr. Looker. 

Q. When did you first go and live at Lincoln, on the 

179 property in question here, as near as you can tell? A. About 
January. 1885. 

Q. Have you lived there ever since? A. Not exactly ever since. 
When I bought this place where I live now I moved off and mv son 
took the place. 

Q. Have you owned it ever since? A. Yes. sir; owned it ever 
since to to-dav. 

Q. Have you occupied it ever since? A. I have tilled the land 

everv vear since I owned it. 

* • r 

Q. What do you mean by since you owned it: since you bought 
it? A. Yes, sir. 

Q. And have exercised control over it? A. Yes. sir. 

Q. Do you say the same with respect to the roadway that is in 
question there? A. This roadway, we reserved that to pass up and 
down from the north and south. 

Q. Well, have you occupied that? A. Ever since 1 lived there. 

Q. And exercised control over it. A. Exercised control over it; 
ves sir. 

Q. As your exclusive property? A. Yes. sir. 

Q. Have you done that? A. Yes. sir. 

Q. And is that a part of your land? A. It is a part of mv land: 
yes, sir—just as much as any other. 

Q. And did vou buv that piece of proj>ertv? A. T bought 

180 it. 

(). And is it conveved to vou in the deed that vou re- 
ceived for it? A. Tt is conveyed to me in the deed, and T gave a 
four vears’ trust on it. 

Q. Is that deed on record? A. It is; the one 1 received from Mr. 
Schwartz. 

Q. The deed under which you claim the property: is that on 
record? A. Yes, sir; the deed T got from Mr. Schwartz. 

Q. That is the deed you claim the property under? A. Yes. sir. 
There is the deed T got form Mr. Schwartz (handing counsel a 
paper.) T got the release and everything else. 

Q. Have you paid the taxes always since you Iwmght this prop¬ 
erty? A. 1 paid every dollar of tax ever been paid since this prop- 

ertv been bought bv me. In fact- 

Q. Did you commence to pay taxes at the time you bought the 
property? A. I did. 

Q. And you have continued ever since to pay the taxes? A. Yes. 
sir; up to the last bill. 
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Q. Do you owe any taxes on (lie property now? A. Not that I 

knows of—not one cent. 

Q. Did you pay the last year's taxes? A. Yes, sir; I paid all the 
taxes that they rendered tax bills for up to the last time. 

Q. And do the taxes that you have paid cover the land 

181 and roadway that is in question here? A. I paid all the 

taxes, just the same as Mr. Glennan paid. 1 paid the same 

taxes, the same metes and hounds. 

Q. And on the same land? A. On the same land, the same metes 
and bounds. 

Q. Do the metes and bounds that you purchased include this 
roadway that is spoken of in this case? A. Yes, sir; I own up to 
both sides of the Division line. I own the entire seventh section 
of Lincoln. 

Q. Does the seventh section of Lincoln include the roadway that 
is now being spoken of in this case? A. Yes. sir. 

Q. All of that you bought? A. Yes, sir. 

Q. I will ask you to look at that (handing witness a paper) and 

say what it is. A. “(Plat 23, Lincoln"- 

Q. T just asked you what it is. A. It is a tax bill. 

Q. It looks to me like that is a tax receipt. A. Well, tax receipt. 

Mr. Patterson: That is a tax receipt, Mr. Stephens. You can 
look at it. 

(After informal discussion bv counsel): 

By Mr. Patterson: 

Q. Mr. Peters, where is the deed you got from Mr. Buckingham? 
A. I have it home somewhere. I ain't got it here. But anything 
you want to ask about it 1 can tell it. I have all the facts— 

182 anything you want to ask me. 

Q. Did vou make at one time a deed to Buckingham? A. 

T did. 

Q. Was it an absolute deed or a conditional deed? A. It was a 
conditional deed. 

Q. What was the condition? A. The condition is that 1 give 
the first trust to Martha (1. Brook. Then I was partially paralyzed 
and could not do anything, and Mr. John Baker was one of the 
trustees to this transaction. lie wrote me a letter that if I did not 
pay up he was going to sell me out. Then Buckingham was a 
friend of mine and I got him to lend me the money, and Colonel 
Classic drew up the papers so that whenever I refunded the money 
he had to make the deed over again. 

Q. Did you refund him the money? A. I paid him the money. 
Q. Did he afterwards make another deed, deeding it to you? A. 
He did. 

Q. And that deed you have never put on record? A. No—Yes. 
No, I did not put it on record. 

Mr. Stephens: I make formal objection to his testimony, as to 
the nature of the deed, the deed being the best evidence. 
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Bv Mr. Patterson: 

V 


Q. Can you get the deed? A. \ suppose it’s home. f have had 
it before the Examiner two or three times. 

Q. Why do you say on the record that you suppose it is 
183 home? A. Well 1 have handled it here and there until I 
don’t know where it is. That is the first thing I ever showed 
vou all. 


Mr. Patterson: Then, we will have to have another session to 
introduce this deed. 

I now offer the tax receipt in evidence and ask that it be marked 
as an exhibit. 


(The paper referred to is filed 
Ex.. Surrebuttal. No. 4’’). 


herewith. 


marked “Defendants* 


By Mr. Patterson: 

Q. Mr. Peters, I will now ask you to say what these are (handing 
witness a bundle of papers) : whether they are tax receipts. A. These 
are tax receipts. 

Q. About how many do you suppose are there? A. I couldn’t 
sav: thev are from 188*2 down to this last tax bill. 

WILLIAM PETERS, 

(Hi/ the Examiner by Consent.) 


Mr. Patterson: Mr. Stephens, can I put these in the record, or 
will it be conceded that he is paying taxes? 

Mr. Stephens: 1 will concede it. if you wish, that he is paying 
taxes. 

Mr. Patterson : That will close our case, except as to this other 
deed, the deed from Buckingham. 

Thereupon at 3 o’clock p. m., the further taking of these deposi¬ 
tions was adjourned until Tuesday. October 5. 1909. at 3 o’clock, 
p. m.. at the same place. 


184 W ashington, D. C., October 5. 1909—3 o’clock p. m. 

Met pursuant to adjournment. 

Present on behalf of the complainants, Mr. Stephens. 

Present on behalf of the defendant-. Mr. Patterson. 








William Peters, a witness heretofore examined, was recalled in 
surrebuttal. and examined. 

Bv Mr. Patterson : 

Q. Mr. Peters. I hand you a paper. Kindly sav what that is. A. 
A deed of trust. 

Q. From whom? A. From me. 

Q. To whom? A. To John A. Baker and William E. Clark. 

Mr. Patterson : Now 1 desire to offer in evidence the deed of 
trust identified by the witness, it being a deed of trust from William 
Peters and others to John A. Baker and William E. Clark, dated 
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the 9th (lav of June. 1890. recorded the same dav, in Liber 1498. 
folio *295. 

Mr. Stephens: I object to it formally, for want of proof, and, 
secondly, because it is immaterial in this case. 

(Said paper is tiled herewith, marked ‘‘Defendants’ Exhibit Sur- 
rebuttal No. 4”.) 

Bv Mr. Patterson : 

Q. I hand you another paper, and ask you to state what 
185 it is? A. That is a deed from James Buckingham to me. 

Q. A deed in fee, is it? A. A deed in fee. 

Mr. Patterson : I desire to offer this paper in the record. It is 
a deed from James Buckingham to William Peters. 

Mr. Stephens: Objected to because it is not proved, and because 
it never was recorded. 

Said paper is tiled herewith, marked ‘‘Defendants’ Exhibit Sur- 
rebuttal Xo. 5.”) 

WILLIAM PETERS, 

(By the Examiner by Consent.) 

Subscribed and sworn to before me this — day of-, 1909. 


Examiner in Chancery. 

The further taking of these depositions was thereupon adjourned, 
subject to notice. 


180 Defendants’ Exhibit Surrebuttal No. 1. 

Liber Xo. 700, folio 110 et seq. 

.1. W. T. Dean et al. 
to 

Henry Hurt. 

Deed. 

Recorded August 19th. 1874, 1 :45 p. m. 

This indenture, made this third day of August in the year of our 
Lord one thousand eight hundred and seventy-four, between John 
W. T. Dean and Mary C. his wife and Julian W. Dean & Kate W. 
his wife of and Emmeline Sheriff all of Washington County, D. C., 
of the first part and Henry Hurt of Washington City, District of Co¬ 
lumbia, of the second part: Witnesseth, that said parties of the first 
part, for and in consideration of the sum of Two Thousand Dol¬ 
lars in lawful money of the United States, to them in hand paid 
by the said party of the second part, at and before the sealing and 
delivery of these presents, the receipt whereof, is hereby acknowl- 
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11 10 9th dav of .Tune. 1890. recorded the same daw in Liber 1498. 
folio 295. ‘ 


Mr. Stephens: I object to it formally, for want of proof, and, 
secondly, because it is immaterial in this case. 

(Said paper is tiled herewith, marked "Defendants' Exhibit Sur- 
rebuttal Xo. 4”.) 


Bv Mr. Patterson: 

Q. I hand you another paper, and ask you to state what 
185 it is? A. That is a deed from James Buckingham to me. 

A deed in fee. is it? A. A deed in fee. 


Mr. Patterson: I desire to offer this paper in the record. It is 
a deed from James Buckingham to William Peters. 

Mr. Stephens: Objected to because it is not proved, and because 
it never was recorded. 

Said paper is filed herewith, marked “Defendants' Exhibit Sur¬ 
rebut tal Xo. 5.**) 

WILLIAM PETERS, 

(By the Examiner by Consent.) 


Subscribed and sworn to before me this — dav of-. 1909. 

. > 
Examiner in Chancery. 


The further taking of these 
subject to notice. 


depositions was thereupon adjourned, 


180 Defendants’ Exhibit Serrebettal Xo. 1. 

Liber Xo. 7HO. folio 110 et seq. 

.1. W. T. Dean et al. 
to 

Henry Hurt. 

Deed. 

Recorded August 19th. 1874. 1 :45 p. m. 

This indenture, made this third day of August in the year of our 
Lord one thousand eight hundred and seventy-four, between John 
W. T. Dean and Mary C. his wife and Julian W. Dean & Kate W. 
his wife of and Emmeline Sheriff all of Washington County, D. C., 
of the first part and Ilenrv Hurt of Washington City, District of Co¬ 
lumbia. of the second part: Witnessed), that said parties of the first 
part, for and in consideration of the sum of Two Thousand Dol¬ 
lars in lawful money of the United States, to them in hand paid 
hv the said party of the second part, at and before the sealing and 
delivery of these presents, the receipt whereof, is hereby acknowl- 
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and premises and appurtenances unto the said party of the second 
part, liis heirs or assigns, as the said party of the second part his 
heirs or assigns, or his counsel learned in the law shall advise, devise 
or require. In testimony whereof, the said parties of the first part 
have hereunto set their hands and seals on the day and vear first 
hereinbefore written. 

JOHN T. W. DEAN, [seal.] 

M. C. DEAN. [seal.] 

JULIAN W. DEAN. [seal.] 

KATE W. DEAN, [seal.] 

E. SHERIFF. [seal.] 

Signed, sealed and delivered in the presence of— 

THEO. F. GATCHELL. 

1<S9 District of Columbia, ss: 

1, Theo. F. Gatchell, a Notary Public in and for the District afore¬ 
said. do hereby certify, that Jno. T. \Y. Dean, M. C. Dean, Julian 
\Y. Dean, Kate \Y. Dean and E. Sheriff, parties to a certain* Deed 
hearing date on the Third day of August, A. D. 1874, and heTetp 
annexed, personallv appeared before me in the District aforesaid, 
the said Jno. T. \V. Dean, M. C. Dean, Julian W. Dean, Kate W 
Dean and E. Sheriff being personally known to me to be the persons 
who executed the said Deed and acknowledged the same to be their 
act and deed; and the said M. C. Dean and Kate \V. Dean being 
by me examined privily and apart from their husbands and having 
the Deed aforesaid fully explained to them acknowledged the same 
to he their act and deed and declared that they had willingly signed, 
scaled and delivered the same and that they wished not to retract it. 

Given under mv hand and Notarial seal this 17th dav of August. 
A. D. 1874. 

THOS. F. GATCHELL, 

[seal.] Notary Public. 

Office of the Recorder of Deeds, 

District of Columbia. 

This is to certify that the foregoing is a true and verified copy of 
an instrument as recorded in Liber 760. Folio 110 et seq., one of 
the Land Records of the District of Columbia. 

In testimony Whereof I have hereunto set my hand and affixed 
the seal of this office this 19th day of May A. D. 1909. 

JOHN C. DANCY, 

[seal.] Recorder of Deeds , D. C. 


12—2142a 
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190 Defendants' Exhibit Si rreruttal No. 2. 

Liber No. 799. folio 407 et seq. 

Henry Hurt et ux. 
to 

A. Schwartz. 

Deed. 

Recorded October 16, 1875, 1:40. 

This Indenture made this first day of October in the year of our 
Lord One thousand Eight hundred and seventy-five between Henry 
Hurt and Annie his wife, of the City of W ashington, District of 
Columbia of the first part and A. Schwartz of the same place of 
the second part, Witnesseth, that the said parties of the first part 
for and in consideration of the sum of Two hundred sixty-seven 
62/100 Dollars in lawful money of the United States to them in 
hand paid by the said Party of the second part at and before the 
sealing and delivery of these presents the receipt whereof is hereby 
acknowledged, have granted, bargained, sold aliened, enfeoffed re¬ 
leased ami conveyed and do by these presents grant bargain sell 
alien enfeoff release and convey unto the said party of the second 
part his heirs and assigns forever, the following described Real Estate 
situate in the County of Washington District of Columbia, to wit: 
All that portion or tract of Land in the County of Washington. 
District of Columbia known as a part of the “Sheriff Farm-” being 
a part of that tract, more recently designated as “Lincoln” Begin¬ 
ning for the same at a point in the center of W atts* Branch on the 
division line between Emmeline Sheriff and Mrs. M. C. Dean, and 
Southerly One chain and sixty links from a stone placed for a divis¬ 
ion’ line, thence south nineteen and three-fourths degrees West, 
twenty seven chains and Eighty four links along the south- 

191 erlv line of the Sheriff Estate, thence North Seventy Eight 
degrees West along Mrs. Dean’s southerly line two chains and 

fifty three links to the South East corner of Clem Washington’s land, 
thence North 17*4° East .“> chains and 33, links along said Wash¬ 
ington's East line to the North East corner thereof, thence North 
1914’° East. Eight chains and 20 links thence North 714° East 
15 chains to a stake, thence south 70*4° East about 4 chains to 
Watts Branch thence along the center of said Branch to the place 
of beginning, the whole distance in a straight line being 6 chains 
and 10 links. This piece of Land contains 10 acres, and com¬ 
prises the seventh section and numbering ten lots in the Plat of Lin¬ 
coln. “On the South side of this tract is W'ashington Street. 20 
ft. wide, and it is also mutually agreed bv the above parties to give 
each 10 feet for a road, in the above first mentioned and division 
line, together with all the improvements ways easements rights 
privileges appurtenances and hereditaments to the same belonging 
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or in any wise appertaining and all the remainders reversions rents 
issues and profits thereof and all the Estate right title interest and 
claim whatsoever either at law or in equity of the said parties of 
the first part of in and to the said piece or parcel of land and prem¬ 
ises. To have and to hold the said piece or parcel of land and 
premises with the appurtenances unto the said party of the second 
part his heirs and assigns to his and their sole use and benefit and 
behoof forever. And the said parties of the first part for their 
heirs executors and administrators do hereby covenant promise 
and agree to and with the said party of the second part his 
19*2 heirs and assigns that they the said parties of the first part 
and their heirs shall and will Warrant and forever defend 
the said piece or parcel of ground and premises and appurtenances 
unto the said party of the second part his heirs and assigns from 
and against the claims of all persons claiming or to claim the same 
or any part thereof by from under or through them or any of them. 
And further that they the said parties of the first part and their 
heirs shall and will at any and at all times hereafter upon the re¬ 
quest and at the cost of tbe said party of the second part his heirs 
or assigns make execute deliver and acknowledge all such other 
Deed or Deeds or other assurance in law. for the more certain and 
effectual conveyance of tin* said piece or parcel of land and prem¬ 
ises and appurtenances unto the said party of the second part his 
heirs or assigns as the said party of the second part his heirs or 
assigns or his counsel learned in the law shall advise devise or 
require. In testimony whereof the said parties of the first part, 
have hereunto set their hands and seals on the dav and vear first 

t 

hereinbefore written. 

HENRY HURT. [l. s.l 
ANNTE HURT. [l. s.l 

Signed, sealed and delivered in the presence of 
.TENKIN THOMAS. 


District of Columbia, 

Washington County . ms: 

I. Jenkin Thomas a Notary Public in and for the District afore¬ 
said do herebv certifv that Henrv Hurt and Annie Hurt 
193 his wife, parties to a certain Deed, bearing date on the first 
day of October A. D. 1875, and hereunto annexed, personally 
appeared before me in the District aforesaid the said Henry Hurt 
and Annie Hurt, his wife, being personally well known to me to 
be the persons who executed the said Deed and acknowledged the 
same to be their act and deed. And the said Annie Hurt wife of 
Henry Hurt being by me examined privily and apart from her hus¬ 
band and having the Deed aforesaid fully explained to her, acknowl¬ 
edged the same to be her act and Deed and declared that she had 
willingly signed, sealed and delivered the same and that she wished 
not to retract it. Given under mv hand and Notarial seal this first 
dav of October A. D. 1875. 

JENKIN THOMAS, 

[notarial seal.] Notary Public. 
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Office of tiie Recorder of Deeds, 

District of Columbia. 

This i> to certify that the foregoing is a true and verified copy of 
an instrument as recorded in Liber 799. folio 40<, et seq., one of the 
Land Records of the District of Columbia. 

In Testimony whereof I have hereunto set my hand and affixed 
the seal of this office this 19th dav of Mnv, A. D. 1909. 

‘ JNO. C. DANCY, 

[seal.] Recorder of Deeds, D. C. 


194 Defendants' Exhibit St rrebuttal No. 3. 

Office of the 

Engineer Commissioner of the District of Columbia, 

Washington. 

(Copy.) 

Mar. 17th, 1902. 

Mr. Wm. Peters, Benning. D. C.: 

I hereby certify that I have surveyed the tract of land lying 
East of the division line between the Eastern and Western portions 
of the Sheriff Estate,—as said subdivision line is recorded in Book 
Gov. Shepherd, page 23,—placing the south end of said division 
line at a point 63.52 perches Easterly along Washington Ave. from 
the South Western Corner of the whole Sheriff tract,—thus giving 
the subdivision of “Lincoln” its full eompletement of land so far as 
frontage on Washington Avenue is concerned, as well as all that is 
belonging to said subdivision West of said line of division between 
the two parts of the Sheriff estate. 1 have placed stone monuments 
on a line 20 ft. East of said division line and parallel thereto,— 
to mark the Western boundary of a certain proposed subdivision to 
be culled Linwood. for Glennan A: Mockabee, said Western bound¬ 
ary being also the Eastern line of a street of the Highway Extension 
plans 90 ft. in witch, of which Glennan & Mockabee propose to 
dedicate 20 ft. 

1 believe, from all the data,—good or bad to which I have 

195 had access, that a certain “Division Avenue. (st.)** called for 
on the .slid recorded plat on page 23—Book “Gov. Shepherd” 

was intended to be placed equally on each side of this division line.— 
10 ft. East and 10 ft. West, making a total width of 20 ft., hut in 
order to make assurance doubly sure,—I drew up the proposed plan 
of Linwood so as to throw the whole of this street or road, (whose 
width is not n nmttrr of record in this office) 20 ft. in width, on 
the Linwood property. The North end of the long division line 
above mentioned, was taken at the center of a large oak tree as per all 
the deeds of partition. 

I regard the subdivision of Lincoln, as taken wholly out of the 
land lying west of this division line. I also regard your tract of 
10 acres as undoubtedly being a part of the Lincoln Sub., and there- 
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fore West of this long division line. I find no evidence any where 
that this line was ever anything blit perfectly straight. If there be 
a stone monument purporting to be on said line north of your be¬ 
ginning point, it is doubtless not under the Columbia R R. Tracks, 
and if not on the straight line running S. 19° W. from the large 
oak tree to the S. E. Corner of Lincoln, I do not think it could in 
any event be regarded as on the boundary. Again, your own de¬ 
scription simply “begins at the intersection of Watts Branch with 
the above mentioned division line, and thence follows said line 
southward”, or words to that effect. According to this and the 
above statement, your land as per the determination of this office.— 
li f’u uniformly 20 ft. West of the line of Linwood Monuments. 

Verv respect’v, 

(Signed) ‘ H. B. LOOKER, 

Surveyor D. C. 


Defendants' Exiiiiut Sirrkih ttal No. 4. 


This indenture, made this ninth day of June, in the year of our 
Lord one thousand eight hundred and ninety between William 
Peters and Martha Peters his wife of the District of Columbia parties 
of the first part, and John A. Baker and William E. Clark of the 
same place, parties of the second part. 

Whei •eas, the said William Peters is justly indebted unto Martha 
(i. Brooke in tin* full sum of one Thousand Dollars, ($1,000.00) for 


which amount he has passed his promissory note bearing even date 
herewith and payable to the order of the said Martha (4. Brooke in 
five years after date with interest on the note of six per cent per 
annum until paid, interest payable semi-annually. 

And whereas, the said parties of the first part, being desirous to 
secure the full and punctual payment of said debt and the interest 
thoreon. when, and as tin same shall become due and payable, to¬ 
gether with all costs and expenses that may accrue thereon, accord¬ 
ing to the true intent and meaning of the same; 

Now, therefore, this indenture witnesseth, that the said parties 
of the first part, for and in consideration of the premises afore¬ 
said, and further the sum of one dollar, in lawful monev of the 
United States, to them in hand paid by the said parties of the sec¬ 
ond part, at and before the sealing and delivery of these presents, 
the receipt whereof is hereby acknowledged, have granted, bar¬ 
gained, sold, aliened, enfeoffed, released, conveyed and con- 


197 firmed, and do by these presents grant, bargain sell, alien, 
enfeoff, release, convey and confirm unto the said parties 
of the second part the survivor of them his heirs and assigns forever, 
all the following described real estate and premises, situate, lying 
and being in the in the District of Columbia, known and designated 
as part of the “Sheriff Farm” described as follows: Beginning for 
the same at a point in the center of Watts Branch in the division 
line between Emcline Sheriff and Mrs. M. C. Dean, and southerly 


1 chain fiB links from a stone placed upon a division line, then 
south 19% degrees west 27 chains and 84 links along the southern 
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line of the Sheriff Estate, then north 78 degrees west along Mrs. 
Dean's southern line 2 chains and 53 links to the southeast corner 
of Clem Washington's land, then north 17Vi degrees east 5 chains 
and 33 links along the said Washington’s east line to the northeast 
corner thereof, then north 19*4 degrees east 8 chains and 20 links, 
then north 17*4 degrees east 15 chains to a stake, then south 70*4 
degrees east about 4 chains to Watts Branch, then along the centre of 
said Branch to the place of beginning, the whole distance in a 
straight line being 0 chains and 10 Links also an that tract of 
land loginning for the same at a point on the north side of the 
road leading from Benning's Bridge to Marlboro 30 feet from the 
southeast corner of the colored school and running thence north 
28 degrees east along the east side of a 30 foot road leading from 
said Marlboro Road to Mrs. Manning's line 317 feet to the line 
between John Pavne and Mrs. Manning thence along said division 
line south 78 degrees east 70V> feet, thence south 28 degrees 

198 west 330 feet to the north side of said road, thence GOV* feet 
to the beginning, containing one balf of an acre exclusive 

of the road. 

Together with all and singular the improvements, ways. ease-, 
ments. rights, privileges and appurtenances to the same belonging, 
or in any wise appertaining and all the estate, right title, interest 
and claim, either at law or in equity or otherwise however, of the 
said parties of the first part. of. in. to or out of the said described 
real estate and premises. 

To have and to hold tin* said described real estate and premises 
and appurtenances, unto, and to the use of the said parties of the 
second part the survivor of them his heirs and assigns forever. 

In and upon the trusts nevertheless, hereinafter mentioned and 
declared, that is. in trust to permit the said William Peters his heirs 
nr assigns, to use and occupy the said described premises, and the 
rents, issues and profits thereof, to take, have and apply to. and for 
his and their sole use and benefit, until default be made in the pay¬ 
ment of said note or of any instalment of interest thereon, when 
and as the same shall become due and payable, or any proper cost, 
charge, commission, or expense, in and about the same. 

And upon the full payment of all of said debt, and the interest 
thereon, and all other proper costs, charges, commissions and ex¬ 
penses at any time before the sale hereinafter provided for. to re¬ 
lease and reconvey the said described premises unto the said William 
Peters his heirs nr assigns, at his or their their cost. 

And upon this further trust, that upon any default or failure 
being made in the payment of the said note or of any in- 

199 stalment of interest thereon, when and as the same shall 
become due and payable, or any proper cost, charge, commis¬ 
sion. or expense in and about the same, then and at any time there¬ 
after. to sell the said described real estate and premises at public 
auction, upon such terms and conditions, and at such time and 
place, and after such previous public advertisement, as the said 
parties of the second part the survivor of them his heirs or the 
trustee acting in the execution of this trust, shall deem advantage- 
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ous and proper: and to convey the same in fee-simple to, and at the 
cost of. the purchaser or purchasers thereof, who shall not be re¬ 
quired to see to the application of the purchase money; and of the 
proceeds of said sale or sales, first to pay all proper costs charges and 
expenses, including all taxes, general and special, due upon said real 
estate at time of sale, and to retain as compensation a commission of 


five per cent, on the amount of the said sale or sales; secondly, to 
pay whatever may then remain unpaid of the said debt and the in¬ 
terest thereon, whether the same shall be due or not; and lastly, to 
pay the remainder, if anv. to said William Peters his heirs, executors, 
administrators or assigns. 

And the said William Pet el's does hereby agree at his own cost, 
during all the time, wherein any part of the matter hereby secured 
shall be unpaid or unsettled, to keep the said improvements insured 
against fire, in the name and to the satisfaction of said parties of the 
second part, who shall apply whatever may be received therefrom to 
the payment of the matter hereby secured, whether due or not; and 
also to pay all taxes and assessments, both general and spe- 
*200 cial, that may become due on, or be assessed against, said 
real estate and premises during the continuance of this trust 
and that upon any default or neglect to so insure, or to pay said 
taxes and assessments, any party secured hereby may have said im¬ 
provements insured and pay said taxes and assessments, and the 
expense thereof shall be a charge hereby secured and bear like in¬ 
terest. as the matter secured. 

In testimony whereof, the said parties of the first part have here¬ 
unto set their hands and seals on the day and year first hereinbefore 
written. 


WILLIAM PETERS. [seal.1 

Her 

MARTHA PETERS. X [seal.] 

Mark. 


Signed, sealed and delivered in the presence of: 

WILLIAM A. GORDON. 

J. HOLDS WORTH GORDON. 

District of Columbia, To wit: 

I. J. Goldsworth Gordon a Notary Public in and for the said 
District do hereby certify that William Peters and Martha Peters, 
his wife parties to a certain Deed bearing date on the Ninth day of 
June A. I). 1890, and hereto annexed, personally appeared before 
me in said District the said William Peters and Martha Peters being 
personally well known to me to be the persons who executed the said 
Deed, and acknowledged the same to be their act and deed; and the 
said Martha Peters being by me examined privily and apart from 
her husband and having the Deed aforesaid fully explained to her 
acknowledged the same to be her act and deed, and declared that 
she willingly signed, sealed and delivered the same and that she 
wished not to retract it. 
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Given under my hand and my notarial seal this ninth day of 
.June A. I). 1890. 

.1. HOLDSWORTH GORDON, [seal.] 

Sotary Public. 

201 (Endorsed.) 

Office of the Recorder of Deeds, 

Washington, D. C. 

Received for Record on the 9 day of June A. D. 1890 at 3.55 
o’clock P. M„ and recorded in Liber No. 1498 folio 295 et seq. one 
of the Land Records for the District of Columbia, and examined 
bv 

B. K. BRUCE, 

Recorder. 


202 


Defendants’ Exit iiut Si rrebi ttal No. 5. 


I)rrd in Fie Sim file —J. 

This indenture. Made this thirtieth 30th day of November in the 
year of our Lord one thousand eight hundred and ninety-seven, by 
and between James Buckingham unmarried of the District of Co¬ 
lumbia Party of the first Part And William Peters of the - of 

the same place party of the second part: 

Witnesseth. that the party of the first part, for and in considera¬ 
tion of the sum of one thousand $1000 Dollars, lawful money of the 
United States of America, to him in hand paid by the party of the 
second part, receipt of which, before the sealing and delivery of these 
presents, is hereby acknowledged, have given, granted, bargained 
and sold, aliened, enfeoffed, released, conveyed and confirmed, and 
does by these presents give, grant, bargain, and sell, alien, enfeoff, 
release, convey and confirm unto the party of the second part, his 
heirs and assigns forever, the following described land and premises, 
situate, lying and being in the County of Washington District of 
Columbia and distinguished as All that Part of Sheriff farm Now 
called, Lincoln, descril>ed in the following metes and bounds Be¬ 
ginning for the same At a Point in the centre of Watts’ Branc/t in 
the Division line between Emeline Sheriff and Mrs. M. C. Dean 
thence southerly one chain sixty links from a stone placed for a Di¬ 
vision Line thence South 19% Degrees West 17 chains And 84 
Links Along the Southern Line of the Sheriff Estate thence North 
78 degrees West along Mrs. Dean’s Southern line 2 chains 
203 And 53 Links to the southeast corner of Clem Washington’s 
East line to the north East corner thereof thence North 1944 
degrees east 8 chains And 20 Links thence North 1744 degrees Easfc 
15 chains to a stake thence South 7044 Degrees East About 4 chains 
to Watts’ Branch thence Along the center of said Branch to the 
Place of Beginning the whole distance in a straight line Being 6 
chains and 10 Links. Together with all and singular the improve- 
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ments, ways, easements, riglits, privileges and appurtenances to the 
same belonging, or in anywise appertaining, and all the estate, right, 
title, interest and claim, either at law or in equity or otherwise how¬ 
ever, of the party of the first part, of in, to or out of the said land 
and premises: 

To have and to hold the said land, premises, and appurtenances, 
unto and to the only use of the party of the second part, his heirs 
and assigns forever. 

And the said Party of the first Part for his self his heirs, executors 
and administrators, do- hereby covenant and agree to and with the 
party of the second part, his heirs and assigns, that the party of the 
first part and his heirs, shall and will warrant and forever defend 
the said land and premises and appurtenances unto the party of the 
second part, his heirs and assigns, from and against the claims of 
all persons claiming or to claim the same, or any part thereof, or in¬ 
terest therein, by, from, under or through him or them. 

And further, that the party of the first part and his heirs shall 
and will at any and all times hereafter, upon the request and at the 
cost of the party of the second part, his heirs and assigns, make 
and execute all such other Deed or Deeds, or other assurance 

204 in law for the more certain and effectual conveyance of the 
said land and premises and appurtenances unto the party of 

the second part, his heirs or assigns, as the party of the second part, 
his heirs or assigns, or his or their counsel learned in the law shall 
advise, devise or require. 

In testimony whereof, the party of the first part has hereunto set 
his hand and seal on the day and year first hereinbefore written. 

JAMES BUCKINGHAM, [seal.] 

Signed, sealed and delivered in the presence of— 

L. W. PULIES. 

District of Columbia, To wit: 

I, L. W. Pulies, a Notary Public in and for the said District of 
Columbia do hereby certify .that James Buckingham party to a cer¬ 
tain Deed bearing date on the 30th day of Nov. A. D. 1897 and 
hereunto annexed, personally appeared before me, in the said Dis¬ 
trict of Columbia the said James Buckingham being personally 
well known to me as the person who executed the said Deed, and 
acknowledged the same to be his free act and deed: 

Given under mv hand and official seal this Eighth day of Decern. 
A. D. 1897. 

[seal.] L. W. PULIES, 

Notary Public . 

205 First half of tax payable in November, 1888; two per cent, 
penalty on the first day of December, 1888, and a like pen¬ 
alty on first day of each succeeding month. Second half payable in 
May, 1889; two per cent, penalty on the first day of June. 1889, and 
a like penalty on the first day of each succeeding month. 

13—2142a 
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Washington County. Folio 112. 

William Peters to the District of Columbia, Dr. 

For Tax on Real Estate for the Year Ending June 30, 1889. 


Tax $1.50 per $100 Assessed Valuation. 


Plat. location. Acres. .Block. 


Lot. 


Value of 
lot. 


23 Lincoln 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 


4 

4 

4 

4 

4 

4 

4 

4 

4 

4 


Value of 
impr’s. 

300 


To all of tax . 

To penalty of Twelve per cent 
Advertising. 


Total assessed 
value. 


340 

$5 10 
61 


Total 


$5 71 


Received payment, 

E. G. DAVIS, 

F. Collector, D. C. 

[On the margin:] Address Collector of Taxes D. C., District 
Building, Washington, I). C. 


206 Opinion. 

Filed Dec. 3, 1909. 

In the Supreme Court of the District of Columbia. 

No. 26807. Equity. 

Henry B. F. Macfarlaxd et al., Commissioners, Complainants, 

v. 

William Peters et ah, Defendants. 

The bill in this case was filed January 12. 1907, praying the court 
to enjoin the defendants from further using or maintaining a house, 
or portion of a house, upon an alleged street in a subdivision in the 
District of Columbia, called “Linwood”; and for a decree requiring 
the defendants to remove the said obstruction from said street: and 
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tlial they be enjoined from using or occupying said street for agri¬ 
cultural purposes; and for other relief. 

I he bill avers that one John W. Glennan, trustee, subdivided a 
piirt of the ^estate of George Sheriff, in the County of Washington, 
District of Columbia, and laid out certain streets, which were dedi¬ 
cated to the District of Columbia as public highways forever, sub¬ 
ject to the jurisdiction and control of the authorities of the Dis¬ 
trict. That among said streets was Division Street, or 52nd Street, 
having a width of 20 feet, and lying east of the division line es¬ 
tablished by the heirs of said George Sheriff. 

P rom the exhibit filed with the hill, and marked Exhibit D. C. 
Xo. 1, it appears that this subdivision was filed for record 
207 in the office of the Surveyor of this District on Mav 15, 
1905. 

T he answer of the defendant. William Peters, denies the right 
of the Commissioners, or of any one else, to take the ground which 
he claims to occupy lawfully by virtue of any so-called subdivision 
or dedication as that described in the bill; and the said defendant 
denies that the said house is upon said street; and therefore that it 
does not constitute a public nuisance, and it is not an encroach¬ 
ment upon any public thoroughfare. 

Evidence has been taken at considerable length, which in some 
respects is conflicting with reference to the division line as estab¬ 
lished 1 )v deed between the former owners of this ground; but it 
appears from the testimony that the defendant, William Peters, 
bought 10 acres of ground from Andrew Schwartz, in June, 1884. 
and took possession of the same, and built a house and other im¬ 


provements upon the same, claiming that his line ran some feet 
east of his house; and that he was in possession of the said house 
and premises at the time said Glennan put his subdivision on record. 
That he had continuous, notorious, and exclusive possession of the 
said premises up to his said boundary line from the time of his 
purchase, something over twenty years prior to the alleged dedica¬ 
tion of the 20 foot strip in controversy as a public street. 

There seems to be no conflict in the testimony as to the fact of 
the house being built and occupied, and that it stands on the 
208 same ground it did when built. There is some controversy. 

however, as to what use has been made of that portion of 
the 20 foot strip not occupied bv the house, the defendant claiming 
to have used it as a private road for his own convenience, although 
it may have been plowed up. and kept for a portion of the time, 
and for some distance, for agricultural purposes. 

The question that presents itself to my mind is, have the District 
Commissioners acquired the title to the ground in controversy as a 
public street? and has the court jurisdiction to grant the relief 
prayed for bv them, under the facts and presumptions of this case? 

Tf a mistake was made by Peters as to his correct line when he 
built his house, and he took possession of, and claimed title to, more 
ground than his deed called for. the owner of the ground on which 
the house was built could have had his remedy by ejectment; but 
without getting possession of the ground in some proper manner. 
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how is it possible for Glennan to record a subdivision, and so dedi¬ 
cate the ground, in the possession of the defendant, and claimed by 
him as his own, to the District of Columbia, or to the United States, 
as a public highway? 

If the municipal authorities are authorized by act of Congress to 
lay out a street, and to condemn land for such purpose, they could 
acquire the title of the possessor, but no individual can exercise the 
power of eminent domain, and become public spirited by dedicating 
the land of another individual to the District for a public highway. 

If the defendant took possession and held same as claimed 

200 bv him, he had a complete title to the land as against all 

the world, as there is no claim of title or right in the com¬ 
plainants. except through the recording of the said plat of “Lin- 

wood”, more than twenty years after the alleged exclusive possession 
began. 

Whether the line is correctlv located bv Mr. Jackson, or bv the 

Surveyor of the District, becomes immaterial in my judgment for 

the purposes of this case. There is no conflict as to the possession, 

and claim of the defendant. William Peters; and whether the sur- 

vevors would have located his east line where he claims it to he if 
% 

they had surveyed the ground when he purchased it. does not seem 
to he important at this time. I do not wish to be understood as de¬ 
ciding that the defendant’s title is absolutely a good title, but as 
against the complainants. I think he has the better claim: and that 
all I can do in this case is to dismiss the bill. 

JOB BARNARD. Justice. 


Final Decree Dismissing Complainants Bill and Requiring Costs. 

Filed Feb. 10. 1910. 

In the Supreme Court of the District of Columbia. 

Equity. No. 26807. 

Henry B. F. Macfarland et al. 

v. 

William Peters et al. 

210 This cause coming on to be heard on the pleadings and 
the testimony taken herein, and having been argued by 
counsel and considered by the Court, It is this 10th day of Feb¬ 
ruary, 1910, adjudged, ordered and decreed that the bill filed herein 
be, and the same hereby is. dismissed, the court being of opinion, 
in the present state of the proof, that the defendant. William Peters, 
has the better right to the possession of the land in controversy. 
The costs herein are to be paid by the complainants. 

From this decree complainants note an appeal in open court. 

JOB BARNARD, Justice . 
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l)etdynation of Transcript of Record for Court of Appeals. 

Filed Mar. 3, 1910. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

No. 26807. 

Henry B. F. Macfarland et al., Plaintiffs, 

vs. 

William Peters et al.. Defendants. 

The Clerk will please prepare a transcript of the record on appeal 
to the Court of Appeals and include the following: 

1907. January 12, Bill. 

April 29, Answer. 

May 1, Exceptions to answer. 

June 13, Exceptions to answer sustained. 

211 June 27, Supplemental answer. 

1909, Nov. 2, Depositions for plaintiff-; depositions for 
plaintiff- in rebuttal; depositions for plaintiff- in sur-rebuttal; depo¬ 
sitions for defendant-; exhibits. 

Dec. 3, Opinion. 

Feb. 10, Order dismissing Bill (Decree.) 

E. II. THOMAS. 

F. H. S., 

Att’y for Complainants. 


Order Substituting Complainants and Extending Time 

Filed Mar. 30, 1910. 

In the Supreme Court of the District of Columbia. 

26807. Equity. 

Henry B. F. Macfarland et al. 

v. 

William Peters et al. 

On suggestion of the attorney for the complainants that the Com¬ 
missioners of the District of Columbia, the complainants herein, 
have retired from oflice and their successors been appointed— 

It is this 30th day of March, 1910, ordered that Cuno II. Rudolph, 
John A. Johnston and William V. Judson, the present Commission¬ 
ers of the District of Columbia, be. and thev are herebv. substituted 
complainants in this cause. 

It is further ordered that the time for filing a transcript of the 
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record herein for the Court of Appeals be, and the same hereby is. 
extended to and including 16th of April, 1910. 

JOB BARNARD. Justice. 


212 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, 88: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
211, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 26807 in Equity, wherein 
Henry B. F. Maefarland et al. are Complainants and William 
Peters, ct al. are Defendants, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and allix 
the seal of said Court, at the Citv of Washington, in said District, 
this 30th dav of March A. D. 1010. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG. Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2142. Cuno II. Rudolph et al., appellants, vs. William Peters. 
Court of Appeals. District of Columbia. Filed Mar. 31. 1910. 
Henry W. Hodges, clerk. 








ADDITION TO RECORD PER STIPULATION OF COUNSEL. 


Court of Appeals, District of Colu mbia 

APRIL TERM, 1910. 

No. 2142. 


CUXO II. RLDOLPII. JOHN A. JOHNSTON, and william V. 
JUDSON, COMMISSIONERS OF THE DISTRICT OF CO- 
LUMBIA, APPELLANTS., 


V8. 


WILLIAM PETERS. 


FILED MAY 3, 1910. 


Court of Appeals, District of Columbia. 

No. 2142. 

Cuxo H. Rudolph et al., Appellants, 

v. 

William Peters. 

It is hereby agreed bv and between the parties hereto, through 
their respective counsel, for the purpose of saving a suggestion to 
the Court of a diminution of tl ie record, that Edward W. Holmes 
reconveyed to John W. Olennan, on Dec. 24. 1004. the same prop¬ 
erty previously conveyed on that date to Holmes by Olennan 
(Record, pps. 7«S and 70) and that the said Olennan, Trustee, had 
the power by said deed from Holmes to make the dedication sought 
to be made by him of 52nd street, and derived his title to the said 
land from Emmeline Sheriff. 

Tt is also agreed that A. Schwartz conveyed in fee simple to William 
Peters the same land and the same title, and now holds the sun*'*; 
that Schwartz took from Henry Hurt (R., p. 90). 



9 


This stipulation is made to get tin* said deeds before the Court, 
and is made without prejudice to the rights of either party as to the 
land in controversy, except &s such rights may l>c affected by said 
deeds. 

E. II. THOMAS, 

F. II. S., 

Attorney for Appellant*. 
JOHN W. PATTERSON, 

Attorney for Appellees. 

| Endorsed : | No. 214*2. Cuno II. Rudolph. John A. Johnston 
and William Y. Judson. Commissioners of the District, of Columbia, 
appellants, vs. William Peters. Addition to Record per Stipulation 
of Counsel. Court, of Api »eals. District of Columbia. Filed Mav 
.‘1, 1910. Henry W. Hodges, clerk. 







COUP‘S OP APPr/«, 
D’STRlCT OF COLUMBIA 
PJLPO 

MAY >1910 




APRIL TERM, 1910. 

41 


No. 2142. 


CUNO H. RUDOLPH, JOHN A. JOHNSTON, and 
WILLIAM V. JUDSON, Commissioners of the Dis¬ 
trict of Columbia, 

vs. 


WILLIAM PETERS. 


APPELLANTS’ BRIEF. 


Edward H. Thomas, 
Francis H. Stephens, 
Attorneys for Appellants. 


Judd & Detweileb (Inc.), Printers, Washington, D. C. 










IjTourf of :pistrid of 


APRIL TERM, 1910. 



No. 2142. 


Cl'XO H. RUDOLPH, JOHN A. JOHNSTON, and 
W 11.Li AM \. JLDSON, Commissioners of the Dis- 
trict of Columbia, 

vs. 


WILLIAM PETERS. 


APPELLANTS’ BRIEF. 


Statement of the Case. 

This is an appeal from a decree in equity, No. 26,807, dis¬ 
missing a bill filed by Henry B. F. Macfarland, Henry L. 
West, and John Biddle, former Commissioners of the Dis¬ 
trict, who have since retired from office and whose place in 
the present litigation has been -taken by the present appel¬ 
lants, against William Peters, Charles Peters, and James 
Buckingham. Charles Peters died during the litigation, 
and James Buckingham, not appearing to have any present 
interest in the property in question, has been dropped from 
the case. 
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The hill alleges that the defendants are in possession, 
unlawfully, of a certain public road or street in the District 
known as Division avenue, or Fifty-second street, which was 
dedicated as a public highway by one John W. Glennan 
and duly recorded in County Book 18. page 30, of the sur¬ 
veyor’s records of the District; that the said road has a 

width of twentv feet and lies whollv east of the division line 
• %> 

established by the heirs of George Sheriff; that a frame 
house, occupied by Charles Peters and owned by William 
Peters, extends partly into the said street easterly for a dis¬ 
tance of seven feet and runs northwesterlv in the said street 


for twentv-five feet, thence westerlv in the said street one and 
• • 

a half feet; that Charles Peters and William Peters are in 
possession of the said street, claiming title to the same, for 
a distance of several blocks, between “B” and ‘‘F” streets, 
in the subdivision of “Linwood.” tilling and cultivating 
the same. The bill further alleges that in 1S94 William 
Peters conveyed his property, lots 1 to 10. inclusive, in the 
subdivision of “Lincoln.” lying west of the division line 
of the said Sheriff estate, to James Buckingham. The bill 


prays that the defendants be enjoined from further plowing 
and tilling the said street and that they be compelled to 
remove the said structure therefrom. 


The bill is answered bv William and Charles Peters. 


Buckingham could not be found and takes no part in the. 
case. The answer is peculiar in form. It denies that the 
Commissioners have exclusive jurisdiction over the streets. 
It admits that they are in possession of land which has been 
improperly included in Division avenue. It denies that the 
legal title of the property is in Buckingham. It neither 
admits nor denies Olennan’s dedication of Fiftv-second 
street, but denies that it has a width of twenty feet east of 
the division line established by the heirs of Sheriff, and say 
if it has any connection with the land occupied by them 
they “deny the right of such connection.” It denies that 
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Glennan’s dedication was lawful if it interferes with the 
occupation of the defendants; denies that defendants are 
unlawfully occupying any part of Fifty-second street in any 
manner; denies the correctness of plat “I). C. No. 2,” and 
• admits that William Peters is the owner of said house. It 
denies that the house projects into the street or that defend¬ 
ants occupy any part of the said street. It denies the cor¬ 
rectness of the plat “D. C. No. 3.” It denies that defendants 
have plowed or planted Fifty-second street or are now doing 
so. because they are not “hound to have a permit to till their 
own land.” It admits the deed of Peters to Buckingham, 
and says if the property is assessed to the latter “it is be¬ 
cause defendants* deed has not been recorded.” 


These are the material averments of tin* answer, and. 
summed up, admit, the ownership and occupation of the 
house and the occupation of the soil, hut aver that the 
land belongs to them. i. r., to both defendants, and is not 
land in the street. The proof adduced on behalf of the 
defendant- is in harmonv with these averments, and at- 
tempts to show that the land in controversy is within the 
limits of Peters’ grant. 

Testimony was taken by both sides. Arranged chrono- 
logicallv, the evidence shows— 

In 187A a plat of the Sheriff estate, showing the divisions 
thereof, the division line between the eastern and western 
parts, and the right of way ten feet wide on each side of the 
division line, was filed and recorded in the surveyor’s office, 
in Book “Governor Shepherd.’’ pages 25, 27 to 29. (See I). C. 
Exhibit No. 2. p. 4 of the record.) In 1884 William Peters 
bought ten acres, lying on the west side of the division line, 
from Andrew Schwartz (K., p. 30). He built his house 


there in 1885. 22 feet west, as he claims, from the division 


line (R., p. 32). His line was pointed out to him by 
Schwartz (R., pp. 31, 33). About 1894 Peters had his 


lines run by George W. Jackson, a surveyor, who found 
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the division line to he (> feet 9 inches east of the house (R., 
p. 50). During the whole time of Peters* ownership of the 
property the east 12 or 13 feet of it were used as 
a road, the whole length of his land (R., pp. 34, 4L). He 
was the only one there to use it (R., pp. 41, 44). From- 
the house, for a distance of about 300 feet north, he built 
a brush and wire fence on the west side of this road (R., 
p. 35). In 1002 John \V. (ilennan. trustee, owner of the 
subdivision of “Linwood.** Ivina east of the division line, 
added ten feet to the ten feet of the right of way lying on 
the east side of the division line, and dedicated this twenty 
feet as a public highway ( R., p. 14). Boundary stones were 
laid on the east line of this street and are there at the 
present time. About 1000 Peters began to plow the land 
111 » to these stones and plant crops there, interfering with 
the travel of his neighbors along the street (R., p. —). lie 
also cut down a bridge built on the street line, claiming that 
it was put on hi> property ( R., p. —). The District sur¬ 
veyors testify that they have run the south and west lines 
of Peters’ property at different times and give him his full 
(junta of land as called for by his deeds (R., p. —). They 
also testify that they have located this division line more than 
a dozen times in making surveys for different subdivisions 
in that locality, and that the location of this division line 
is well known and firmly established (R.. pp. 14. 15). 

(>n substantially thi< state of facts the court below held 
that Peters had tin* better right to possession of the dis¬ 
puted tract, without deciding that he had a title* hv adverse 
po>ses>ion. and ordered the hill dismissed. 

Assignment of Errors. 

The court below erred: 

1. In ordering the bill dismissed, and in refusing to grant 
the relief prayed to enjoin the defendants from plowing 

and tilling the said highway. 
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2. In failing to find that the said defendants were plow¬ 
ing and tilling a highway. 

3. In holding that the defendants had the better right 
to the possession of the said land. 

4. In holding that the defendants had any right to the 
land for purely private purposes. 


ARGUMENT. 


I. 

The Location of the Division Line. 


The only question in the case seems to be one of fact, 

i. e., the location of the division line between the eastern and 

western parts of the Sheriff estate, as it appears in the plat 

filed in “Governor Shepherd,” pages 2o, 27 to 29. The 

plaintiffs’ testimony proves, and Peters admits, that he 

plowed and cultivated the strip in controversy, but he claims 

it was within the bounds of his grant. lie begins his testi- 

monv with the statement that he owns ten acres of land 
« 


(R., p. 30). lie says he built his house west of the line 
( R., p. 32). pointed out to him by Schwartz, thus disclaim¬ 
ing anv intention of encroachment beyond the line. Ih* 
produces a surveyor, Jackson, to show that he is within the 
original limits granted him (R., p. 49). and finally produces 
his deeds in substantiation of his claim ( R., pp. <S7. 90). 
The decree of the court gives him more than he claims and 
more than his deed calls for, because it gives him his ten 
acres and the strip in controversy. It is evident that Peters 
did not know where his boundaries were when he built his 
house, because his knowledge was obtained from Schwartz, 
who is not shown to have surveyed the land or to have been 
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familiar with the boundaries*, and who was not called as a 
witness. I he testimony of the surveyor. Jackson, who tes- 
tilled for Peters, does not seem to be convincing. This wit¬ 
ness says he ran the lines by beginning at the southwest 
corner of the Peters tract, running thence west to the divis¬ 
ion line, and thence north along the right of way (R., pp. 
• >1. 5*2). lie endeavored to test these measurements by run¬ 
ning the lines reversely, beginning at a stone in the division 
line and going thence south along the line ( IT. p. 51 ). but 
he says he could not get the line to run over the stone, but 
the stone was out of place (R., p. 51). This was inevitable 
if. as the District surveyor says(R., p. 72). the stone had been 
destroyed. The testimony of the District surveyors on the 
other hand, shows clearly that Peters got over the line. 
TTis south and west boundaries had been surveyed three 
times and the division line had been located at least a dozen 
times (R.. pp. 60. 68. 76). After the failure of Jackson 
to find the destroyed stone, there can be little doubt which 
of these surveys is the accurate one. That Peters did not 
intend to go over the line and did intend to observe the 
right of way laid out between the eastern and western parts 
of the Sheriff estate, as recorded in 1875. is shown by his 
own testimony that the eastern thirteen feet of his land were 
laid out and uteri nt n ronri (R., pp. 64. 41). And the only 
fence that he built on his land was built on the west line 
of this road. 

Tlie court below said in its opinion that the proper loca¬ 
tion of this division line did not become important in tbe 
view he took of the case, but it has appealed to counsel as 
the vital point of the controversy. 
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II. 


The Possession of Peters. 


The court below found that Peters had been in ‘‘continu¬ 
ous, notorious, and exclusive possession of the said premises 
up to bis boundary line” over twenty years prior to (den- 
nan's dedication. This conclusion is open to attack from 
several sides. First, it is not sufficient- in law to establish 
any right whatever. That it was exclusive arose from the 
fact that there was no one else there at that time to use the 
road (IT, pp. 41. 44). The court expressly refrains from 
holding that Peters had any title by adverse possession. 
Wiselv so. because there was not a svllable of testimony in 

%. 7 • 

the record to support such a finding. If he had no right 
by adverse possession, what right had he? The court says 
he bad the “better claim.” whatever that may mean. There 
was no adverse occupation of this road, and no use of it what¬ 
ever for private purpose until lOOfi, when Peters began to 
till it. Prior to that time he had used it as a road, and it 
would be farcical to say that he could obtain adverse pos¬ 
session of a right of way by using it as a road, or that lie 
could obtain, or did obtain, any “better claim” to it. It was 
not until lOOfi that he made any adverse use of the strip— 
/. e., by tilling. 


III. 

Peters’ Claim is by Grant and not by Prescription. 

Peters claimed up to the line pointed out by Schwartz. 
This was apparently not the true line. Even the surveyor 
called by him, Jackson, gets a different line. lie claims 
only ten acres, and produces his deeds in substantiation and 
to show where his land lies. His deeds show distinctly that 
his land lies west of the division line. There is some testi- 
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mony of a very indefinite nature to the effect that he used 

all the land he claimed and that he claimed up to the stones 

on the east line of Fifty-second street as dedicated bv 

* • 

Hlennan. Rut the source of his claim, according to his own 
testimony, is in his grant. Under the law he could not 
claim under his grant and by prescription at the same time. 

Where enjoyment of land “is referred to a deed 
or agreement which is finally shown to convey no 
right, another independent grant cannot be pre¬ 
sumed.” 

22 Am. & Eng. Enc., 1201. 

Smith v. Higbee, 12 Vt., 113, 124-5. 

Mitchell r. Parks, 26 Ind., 354. 

Picard r. Williams, 7 Wh., 59, 110. 

IV. 

There Has Been No Adverse Possession. 

To constitute an adverse possession as against the true 
owner, where a party under mistake as to the boundaries 
of his deed claims land not embraced therein, there must be 
iin actual possession and improvement of the land which 
lies outside of his boundaries. 

Simpson v. Crosswell, 1<S Fla., 29, 35-6. 

Where a wall was built on the land of A. but R. the ad¬ 
joining owner, supposed he owned to the middle of the 
wall, with no knowledge of a similar claim on the part of 
A. and no other possession of the ground covered by the 
wall: held, there was no adverse possession by A. 

“The doctrine of adverse possession is to be taken 
strictly. An adverse possession is not to be made 
out by inference, but by clear and positive proof. 
Even* presumption is in favor of possession in sub¬ 
ordination to the title of the true owner. Jackson 
v. Short. 9 Johns., 167.” 

Huntington v. Whaley, 29 Conn., 391, 398. 
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Where (he defendant’s claim was limited to a lot of a 
certain number, but his possession extended to and covered 
a part of the adjoining lot embraced in his enclosure, there 
was no adverse possession. 

<»rube v. Wells, 84 Iowa. 14<S. lot). 


W here one claims title to a certain quarter-section and 
occupies more, believing it to be a part of his quarter, his 
possession is not adverse. 

Fisher r. Muecke, 82 Iowa, ”>47. ”>48-1). 


“The claim of a mere easement, or other right in 
land less than the entire fee. does not confer any ad- 
verse right to the fee simple, and that to have this 
effect, under the statute of limitations, the claim 
must be one of the entire title, exclusive of the title 
of any other person.” 


X. 0. & S. R. Co. r. Jones, 68 Ala.. 48. 
Dothard v. Denson, 75 Ala., 488. 



‘The possession of a mere trespasser, entering and 
holding without claim of right, is not adverse to the 
rightful owner, and does not ripen into title by 
lapse of time, nor invalidate a conveyance by the 
rightful owner to another person.” 

Bernstein r. Humes. 78 Ala., 184, 188. 

Clark v. Courtney, 5 Bet., 820. 

Where the owner of a city lot built four inches 
on his neighbor by inadvertence and ignorance of 
his own line, but with no intention then or after¬ 
wards to claim any of his neighbor’s land, and the 
neighbor had no knowledge of such encroachment, 
there is no title bv adverse possession. 

Winn v. Abeles. 85 Kans., 85. 

“If one by mistake encloses the land of another, 
and claim as his own. his actual possession will work 
a disseisin; but if, ignorant of the boundary line, 
he makes a mistake in laying his fence, making no 
claim, however, to the land to the fence, but only 




to the true line as it may be subsequently ascertained, 
bis possession is not adverse. ' 

1 Enc., *248 (1st ed.). 

If two adjoining owners by mistake agree upon 
a dividing line, with no intent to claim beyond the 
tint* line, they will not bold adversely to each other. 
IIoux r. Batteen, 68 Mo.. <S4. 87-88. 

White r. Ilapeman. 48 Mich., *267, *268. 
Shroeder Min. Co. r. Packer. 1*20 U. S., 688, 
699. 


Where one enters in privity with the owner, the statute 
of limitations does not begin to run until there is a clear, 
positive and open disavowal of his title brought home to hi.* 
knowledge. 

Eckert r. Zeller's Lessee. 4 How., 289. 


"Effect of Occupation under Mistake as to Bounda¬ 
ries.—View That Possession is Necessarilv Adverse.— 


A few decisions hold without qualification that one 
who through misapprehension as to the boundaries 
of his land, occupies and possesses land of another for 


the statutory period, thereby acquires title by ad¬ 
verse possession to such land. 

“View That Possession without Intent to Claim is 


not Adverse.—Nevertheless, according to the great 
weight of authority, where the occupation of the land 
is l)v mere mistake and with no intention on the 


part of the occupant to claim as his own land which 
docs not belong to him. but he intends to claim only 


to the true line, wherever it mav be. the holding is 

• ' f ? 

not adverse. In cases of mistake as to the true line 


between adjoining lines, the real test as to whether 
or not a title will be acquired by a holding for the 
period prescribed by the statute of limitations is the 
intention of the party holding beyond the true line. 
Tt is not merely the existence of the mistake, but the 
presence nr absence of the requisite intention to claim 
title that affects the character of the entry and de¬ 
termines the question of disseisin. There must be an 
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intention to claim title to all the land within a certain 
boundary whether it eventually he the correct line 
or not.” 

1 Cvc., 1030-38. 

\\ here one enters without color of title, his seisin is 
hounded by his actual occupancy. 

Clarke v. Courtney. 5 Pet., 310, 350, and syllabus. 

“The whole of this doctrine is summed up in a 
very few words as laid down by Lord Coke (1 Inst., 
153) and recognized in terms in the case of Blunden 
r. Baugh, 3 Cro. (Car.), 302. in which it underwent 
very great consideration. Lord Coke says: ‘A dis¬ 
seisin is when one enters intending to usurp the pos¬ 
session. and to oust another of his freehold: and 
therefore quesendnm ext a judice <juo nnimo hoc 
fecerit, whv he entered and intruded.’ So the whole 
inquiry is reduced to the fact of entering and the 
intention to usurp possession.'' 

Bradstreet v. Huntington, 5 Pet., 402. 439. 

Probst v. Presby. Church, P29 U. S., 182, 192. 

V. 

The court below in its opinion intimated that there was 
some doubt of the right of the District to bring this suit. In 
view of the repeated decisions on this point within this juris¬ 
diction. there would seem to be no longer any doubt. 

U. S. r. Cole, 18 D. C., 504. 

McBride v. Boss, 13 App., 570. 

Guerin v. Macfarland, 27 App., 478. 

Edward II. Thomas, 

Francis II. Stephens, 
Attorneys for Appellants. 
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The statement of facts as expressed by the Court is here 
adopted because of its accuracy, clearness and brevity: 

“The Bill in this case was filed January 12, 1907, 
praying the Court to enjoin the defendants from fur¬ 
ther using or maintaining a house or portion of a house 
on the alleged street in the subdivision in the District 
of Columbia called Linwood; and for a decree requir¬ 
ing the defendants to remove the said obstruction from 
said street; and that they be enjoined from using or 
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occupying said street for agricultural purposes and for 
other relief. The Bill avers that one, John W. 
Glennan, trustee, subdivided a part of the estate of 
George Sheriff, in the County of Washington, District 
of Columbia, and laid out certain streets which were 
dedicated to the District as public highways forever, 
subject to the jurisdiction and control of the authorities 
of the District; that among said streets was Division 
Street or Fifty-second Street, having a width of twenty 
(20) feet and lying east of the division line, estab¬ 
lished by the heirs of the said George Sheriff. From 
the exhibit filed with the Bill and marked Exhibit D. C. 
Xo. 1, it appears that this subdivision was filed for rec¬ 
ord in the office of the surveyor of the District of 
Columbia on May 15. 1905.” 

“The answer of the defendant, William Peters, de¬ 
nies the right of the Commissioners, or of any one else, 
to take the ground which he claims and occupies law¬ 
fully, bv virtue of any so-called subdivision or dedica¬ 
tion as that described in the Bill; and the said defend¬ 
ant denies that the said house is upon said street; and, 
therefore, that it does not constitute a public nuisance, 
and it is not an encroachment upon any public thor¬ 
oughfare.” (Rec., pp. 98 and 99.) 

The facts in this case establish two distinct claims of title 
to the property in question: 

First. From the evidence in this case, it will be seen that 
on the 3d day of August. 1874, John W. T. Dean and 
Mary C., his wife, and Julian W. Dean and Kate W., his 
wife, and Emeline Sheriff, made a deed that, by its descrip¬ 
tion, includes the twenty (20) foot strip of land which is 
the subject of this controversy (see Deed pp. 87 and 88), 
and that the description in this Deed is conceded to be cor¬ 
rect by the testimony of Melvin C. FTazen, the chief witness 
for complainants and the Government Surveyor, who says, 
on pages 69-73 of the Record, that the twenty (20) foot 
strip of land in controversy here is the same land by loca- 
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tion as described in the Deed, Record, pages 65-92; and 
that by the terms of the Deed the title to the twenty (20) 
foot highway or road, commonly called Division Avenue, 
was placed absolutely in Henry Hurt, Record, page 88; 
that the title to the said twenty (20) foot strip of land was 
conveyed to Henry Hurt, August 3, 1874, Record, pages 
87 and 88; conveyed to Andrew Schwartz on October 1, 
1875 (see Deed, p. 90), and by Andrew Schwartz was con¬ 
veyed to the defendant, Peters, June 2, 1884, when Peters 
took and held the land under claim of title, and the said 
defendant has been paying the taxes thereon ever since, 
(Rec., pp. 86 and 98). 

Second. That the defendant’s predecessors in title held 
the twenty (20) foot strip of land in question from August 
3, 1874, to the time the same was conveyed to the defend¬ 
ant, William Peters, June 2, 1884 (Rec., p. 30), which in¬ 
terval measured ten years in all; that the defendant, Wil¬ 
liam Peters, has been in actual, visible, continuous, uninter¬ 
rupted, open, notorious, and exclusive possession of the said 
twenty (20) foot strip of land, covering a period of some¬ 
thing more than twenty-two (22) years, prior to the bring¬ 
ing of this suit, independently of the ten years it was held by 
his immediate predecessors in title, namely, Hurt and 
Schwartz. Upon this point, for the convenience of the 
Court, I have extracted some of the testimony from the 
record and have set it out at large, giving pages and lines 
where the same may be found in the Record, and the same 
here follows: 

John Bell testified: 

“He has been making a truck garden of it ever since 
he has cleaned it up, except a roadway that he used 
when he wanted to drive down on the lower part of the 
field.” (See Record, page 41, lines 5, 6 and 7.) 
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“That is a roadway that he used to drive down to the 
lower part of the garden.” (See Record, page 41, lines 
7 and 8.) 

“It was his road, nobody didn’t use it but him.” 
(See Record, page 41, lines 10 and 11.) 

William Peters testified: 

“I have tilled part of it and used about twelve feet, 
just enough for a roadway, to drive over and have 
drove over that ever since I have been there.” (See 
Record, page 34, lines 26, 27, 28 and 29.) 

“I drove over it as my own and nobody interfered 
with me.” (See Record, page 34, line 32.) 

“Nobody used it but myself.” (See Record, page 
34, lines 33 and 34.) 

“Down to our place and nobody had any right in 
there and nobody ever tried to possess any right.” 
(See Record, page 35, lines 24, 25 and 26.) 

Richard Dulaney testified: 

“It was a farm road, just leading out from his stable 
down on the farm to carry out the manure and to 
throw stuff down on the place.” (See Record, page 
43, lines 43, 44 and 45.) 

“Nobody but Mr. Peters was using it.” (See Rec¬ 
ord, page 43, lines 51 and 52.) 

Charles Peters testified: 


“Part of our land.” (See Record, page 45, line 36.) 
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“It was used for our own special use to haul manure 
down there through the field and bring wood up out 
of the place and hay and stuff we would raise.” (See 
Record, page 45, lines 39, 40 and 41.) 

“We worked in about thirteen feet of that line and 
we used the other part for a roadway.” (See Record, 
page 46, lines 15 and 16.) 

The road was cultivated up to the east line (Rec., p. 35) ; 
that is, the entire width of the road. The Surveyor Jack- 
son located Peter’s line where it had been pointed out to be 
bv his grantor. Schwartz (Rec., p. 36). 

Not a single fact stated. I submit, is or can be logically 
controverted from the record in this case, but instead they 
are generously admitted, by the complainants, to be true. 

As to the first deduction of facts from the record, there 
can be no argument inasmuch as the law is not problematical 
but is certain as to the right of a citizen sui juris to keep and 
enjoy that which he honestly purchases, particularly his 
land. In this case. Hurt purchased the land from the Deans 
and Emeline Sheriff, Schwartz purchased it from Hurt, and 
the defendant purchased from Schwartz. So that his title 
by purchase or Deed is clearly established. Could there 
have been any discussion on this point, it is now settled by 
admission on the part of complainants (see stipulation) ; 
and if there were no legal title, certainly there was color of 
title which has ripened into a good legal title. Keefe vs. 
Bramhall, 3d Mackey, 551; Pike vs. Evans, 94 U. S.; 
Am. & Eng. Ency. of Law, 2d Ed., Page 852 and notes. 

As to the second deduction of facts from the record, in¬ 
susceptible of dispute and in many instances admitted, if, 
by any possibility of reasoning, the defendant should or 
could be found without title by purchase, then, still, he 
would be entitled to the land by a right as strong, impregna¬ 
ble and as indefeasible as that of title by purchase, namely, 
title by adverse possession; for, indeed, the defendant in 
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this regard, observing his conduct in the record, has satis¬ 
fied the law beyond a suspicion of error. And this much is 
in full accord with what the Justice below meant, when he 
in substance said, that the dedicator could not have dedi¬ 
cated the land to which he did not have title; and here I 
venture a step further and add, that the dedicator could 
not have made a valid dedication of the land because the 
right even to pursue a title by the dedicator had disap¬ 
peared, by force of the Statute of Limitation. 

See 21 James, 1 Ch., 16 Sec. 

See Compiled Statutes D. C. (Abert), p. 358. 

This statute provides, in substance, that no action of 
ejectment or any other action for the recovery of the title 
to, or possession of, land shall be maintained after the ex¬ 
piration of twenty (20) years from the time the cause of 
action accrued, unless the person entitled to such action was 
at the time under certain disabilities. The record does not 
disclose even an attempt to show that the dedicator 
was prohibited from bringing suit within the statutory pe¬ 
riod by reason of any disability. 

I am certain that the object of this statute is to dis¬ 
courage negligence in the assertion of claims to land and 
to prevent the otherwise infinite digging up of dead titles; 
and the consequence of this enactment, I submit, is that if 
any person shall enter upon land, take and hold it in ex¬ 
clusive adverse possession and occupancy for the space of 
twenty (20) years together with the time allowed for 
bringing suit after recovery from the disabilities, when 
they exist, even though such person had no claim, not even 
a fading shadow of title when entering upon the land, yet, 
by the mere act of taking possession and occupancy and 
continuing the same for the statutory period, his title there¬ 
upon becomes absolute and unimpeachable. 

And now, in addition to the language of the statute, and 
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the reason for its enactment, it is submitted, that it can not 
be possible to overthrow the defendant’s claim of title by 
adverse possession without first destroying the splendid 
logic of the law of adverse possession expressed by our own 
Court of Appeals no less thoroughly than by the Supreme 
Court of the United States, with respect to cases arising 
in this jurisdiction. 

“Adverse possession of real estate in the District 
of Columbia, for the period designated by the Statute 
of Limitations in force there, confers upon the occu¬ 
pant a complete title upon which he can stand as fully 
as if he had always held the undisputed title of 
record.” 

Sharon vs. Tucker, 144 U. S., 533. 

“The defendant may show the notoriety of his pos¬ 
session by testimony to the effect that in the neighbor¬ 
hood he was reputed to be the owner of the land in 
dispute.” 

“For the purpose of the title by adverse possession 
actual inclosure is not necessary and any occupation 
visible and notorious of which the property is suscepti¬ 
ble and which excludes the true owner from it, is suffi¬ 
cient.” 

“Payment of taxes upon a lot for a long period 
of years is strong evidence of the claim of title to 
the lot.” 

Holtzman vs. Douglas, 5 App. D. C., 397; 168 
U. S., 278. 

“Where one enters into possession under claim of 
title by a record deed, his entry and possessions are re¬ 
ferred to such title, and he is deemed to have seizen of 
the land coextensive with the boundaries stated in his 
deed, if there is no one else in open adverse possession 
of any other portion of it.” 

Buswell on Lim. & Adv. Pos., Secs. 254, 255; 

Prescott vs. Nevers, 4 Mason (C. C.), 326. 


« 
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It is clear that the appellee. Peters, took, held and occupied 
the land in question twenty-two (22) years and more prior 
to this suit; that he fell the trees, burnt and carried away 
the undergrowth that was; that he cultivated the contro¬ 
verted land in part and used it as his own private road; that 
upon it he built a house for his home and paid and con¬ 
tinued to pay the taxes assessed thereon; and that all of 
this was done, not secretly, but openly, visibly, notoriously, 
continuously, uninterruptedly and exclusively, covering the 
period exacted bv the law. The appellee boldly, openly and 
of contemplated right, took possession of the land and 
grandly threw his flag to the breeze and hung out his sign 
after the fashion of the law. Could more be required? 

The law! sav.s not.- And I therefore submit that the opinion 

„> { i 

of'the, learned Court below ought to be affirmed. 
v-RespeGffully submitted, 

• r \ 

* # 

• % * • _ 


- 


JOHN’ W. PATTERSON, 
Solicitor for Appellee. 








